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PREFACE 


The Education Relations Commission has a responsibil- 
ity under Section 60 (1) (e) of The School Boards and 
Teachers Collective Negotiations Act to select and train 
per soirssecOrdCcu ras Me dTavors lion ts ef Forts—-to~meet--tnts 
statutory obligation, the Commission has instituted care- 
ful selection procedures, and has developed and conducted 
several intensive training workshops. As a further effort 
at improving the expertise of mediators, the Commission 
asked its Research Services Section to undertake a review 
of the various approaches to collective bargaining and 
labour mediation, and to put together an inventory of com- 
Ou Varuceie  -Sthateg Les v.and tactics. ihe resuity of. thas 
undertaking was the document, The Bargaining Process”~ and 
Mediation. 


The reader will find condensed in this report a wide 
range of ideas on bargaining and mediation: from the tradi- 
tional, adversarial style of bargaining to the more recent 
problem solving and other collaborative methods; from tips 
on how mediators conduct meetings, to strategies and tac- 
tics they use to apply pressure on the parties to avoid or 
end a strike/lock-out. 


The comments and opinions expressed in this document 
are intended to increase awareness and to promote discus- 
sion of the bargaining and mediation processes, they are 
not meant to be taken as a reflection of the official pol- 
icy or views of the Education Relations Commission. 
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INTRODUCTION 


The Great Man Theory and Trial by Combat 


For many years it has been an accepted truth among 
labour relations experts and_- practitioners that mediation 
is? moOnetiot anwarte than’ar science... According.'to. conventional 
wisdom, one must be born with the instincts necessary for 
CNEIPPIOD:S Ttvecannou Demmtaugnt.s cA: aseconassrandadclosely erelated 
belief is that no two mediation cases are ever the same. 
Det persomgalitiessiwinvolwedhcrimcreeachvedispute differ, «the 
issuesiivany, “and ‘then .political sand economic forces ,in. each 
Situation are rarely the same. A third important belief is 
that every mediator has his or her own style of mediating, 
with no particular style being more successful than others. 
Following one's own style is thought to be important for 
Suiem@ess. eAS tiae consequence #of, these welletiss it. is - dif ficult, 
if not impossible, to make general statements about’ the 
mediation process. There are no general laws; what a media- 
Cors.doessciependsmon other is pectiitcss, of ea given situation,, and 
even then, no two mediators will react to the same _ sit- 


uation in precisely the same way. 


For those who embrace these beliefs, the selection and 
Chaining? of) emediatornswyis meStraaght > forward “-.- select. -only 
“great men" and expose them to "trial by combat". Let them 
sranpelmeethenitoolsseof their: soratte throughs experience... After 
a reasonable apprenticeship period with a seasoned mediator, 
and a subsequent term of direct “hands on experience", 
a labour relations agency simply retains those who survive 
and replaces those who did not, with survival depending, 
in large part, on maintaining acceptability with labour and 
management, and establishing a reputation for getting 
Settlements short of strike or lock-out action. 


Someseoteiwne Setrdracteristics. of. )"the rideal~ mediator, )-or 
the “great man", have been summarized by Julius Manson, 


former Executive Director of the New York State Board of 


Mediation, after surveying the selection criteria of various 
state and federal mediation agencies in the United States. 
Those qualities, whichs«.are-=uset out below in Figures 
are as important today as they were in 1958, when Manson 


conducted his survey. 


Figures 1 


Desirable Qualities in a Mediator 


Character Emotional 

Integrity Patience 

Impartiality Perseverence 

Fairness Empathy 

Courage Stability 

Intellectual Social 

Imagination Tact 

Ingenuity Diplomacy 

Quickness Consideration 

Logic Putting people at ease 
Sense of humour 

Technical Art of listening 
Art of speaking 

Controlling a meeting Act unobtrusively 

Knowledge of labour Power to persuade 


relations and 

associated fields 
Ability to write 
Ability to summarize 
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Toward a Greater Emphasis on Professionalism" 


and Structured Training 


Traditional attitudes and beliefs are changing. There is 
now a growing emphasis on- professionalizing the mediation 
role; on Systematizing some of the basic underlying 
principles of mediation and compiling an Lnwentory .-or 
logically derived strategies and tactics which go toward 


making,.Upe they stock dny trade sofasehes wnecdiator. gahbacs new 


concept of the role of the mediator and the mediation pro- 
cess implies that mediators are not just born, but can also 
be taught; that even naturally gifted mediators can _ profit 
from the accumulated wisdom of other mediators; and that 
formalized training programmes can be developed and profit- 
ably used by labour relations agencies. 


Why the change in thinking? There appear to be a number 
of factors involved. First of all, labour relations agencies 
haves discovercd that finding <tgreatamenty ism atuthe.best.of 
times.ssa4 difficult,,.job..panticulacly. when /,one..is» limited to 
offering prospective mediators current government’ salaries 
and per diem rates. Furthermore, once mediators develop a 
Successful reputation, they are often Jlured away from 
government service by more lucrative offers of employment. 
Lheseset woeepheactical, considerationss imine. Of gehindingedideal 
candidates and replacing the turnover of experienced media- 
tors, has caused many in the field of dispute resolution to 
reconsider the nature of mediation and the merits of train- 
ing programmes. A number of related developments have added 
further momentum to this trend: (1) The academic community 
has recently come up with several landmark studies of the 
collective bargaining and mediation processes. Thus, a 
greater theoretical and empirical understanding of these 
processes is now available and can be used as a basis for 
future training. (2) There has been a marked increase in the 
level of education among mediators. This has brought with it 
an increased awareness and acceptance of "theory" as a basis 
for professionalizing the mediation. role. (3) Prestigious 
mediators and various heads of government’ and quasi- 
government agencies have actively campaigned to have the 
sole,,of. med hatote. mecognized ..by. .othec.sprofessionals, ois... .a 
PROTeSSION, wi Ne ItS a OWN eraghts and, as, having <a, body.- Of. acs 
cumulated knowledge that could be usefully applied to 
diverse areas of conflict, including marriage, race, ethic, 
and international relations, to name only a few potential 
areas. of ..apphication.:alLhe , Society. .of, Professionals; ins Dis- 
pute Resolution (SPIDR) and the Public Employment Relations 
Service (PERS) have been particularly active in trying to 


professionalize the role of mediator and legitimize its 


status in the eyes of other professions. And, (4) the rapid 
growth of bargaining in the public sector has created pres- 
sures to develop a larger pool of mediators. 


Training ‘Needs of the ERC 


The need for mediation training is perhaps more acute 
for the Education Relations Commission (ERC) than for many 
other labour relations agencies. Since the mediation re- 
quirements of the ERC are largely seasonal, the Commission 
does not employ a permanent complement of mediators. In- 
stead: T21t" relges’"6n Ythne*tuse oT. ad hoe eemed iators ©" "during 
demand times. The practice of using ad hoc mediators, most 
of whom do not work on more than two or three cases per 
year, means that acquiring knowledge about the collective 
bargaining and mediation processes through the accumulation 
of practical field experience is a slow and inadequate 
method of training. The experiential learning process must 
be supplemented by more formal, and intensive pre-service 


and in-service training programmes. 


The gradual increase in the bargaining sophistication of 
teacher and trustee negotiators also places greater demands 
on ‘the MtE RC? ¥ to? providenimore’™ skiiitul *Mvedtatons.je Tier sy pr OV 1n- 
cia! *Cedetere=and “ceruscee “OrgaimizacioOns, Tespeclamy.= are smuen 
more knowledgeable now. They have improved their communica- 
tion systems and research departments, and developed their 
Own training programmes for negotiators. The customs. and 
bargaining procedures at the local level are becoming in- 
Stitutionalized. Thus, the parties are now in a much better 
position to judge the competency of a mediator. They are 


becoming more discriminating, more demanding. 


The use of ad hoc mediators, however, places constraints 
on the scope of training the ERC can offer its new media- 
tors. For example, the United States Federal Mediation and 
Conciliation Service (FMCS), which employs hundreds_ of 
full-time mediators throughout the United States, sponsors a 
Six-week inservice training programme in Washington. This 


type DT intensive programme is noe “COSt —e@Tt tclene «hon 


me teh Sa 


training ad hoc mediators who will receive a very limited 
case load. Yet the need for some form of improved training 


EXTSTSs 


The Objectives of the Training Manual 


This manual is designed to assist the prospective 
mediator in building a conceptual understanding of both the 
collective bargaining and mediation processes. As Edward 
Peters, a well-known and widely’ respected mediator once 
remarked: "The conciliation [mediation] process is part of 
the collective bargaining process and can have no existence 
apanuus rons sit.” Hence? .ae grasp) of 98fthe}i-tundanentals of 
collective bargaining iS a necessary prerequisite for. an 
understanding afi" thee condciliator'svesfunctione VoWe believe 
that an understanding of the basic dynamics of the collec- 
Eimessebargauming,) (Drocess*his Sea cinattiCamiestarting | point. for 
anyone interested in becoming a labour mediator. As Clark 
Kerr has noted: "One of the greatest contributions [media- 
tors make] in most disputes is to supply the parties with 
negotiating skills which they lack - .to allow them to find 
areas of settlement that exist but which their own ne- 
gotiating awkwardness prevents them from seeing or re- 


ali Zing. + 


One “off Sthe Pobjectives Tor /this- document owih be to 
acquaint the reader with the various stages or phases of the 
collective bargaining process. Most observers of the 
bargaining process are in agreement that there are three 
general stages. A thorough understanding of these stages can 
be andispensapie.. asmhacit agnostic iitook I2ntcansvassist a 
mediator in identifying some of the major stumbling blocks 
to reaching an agreement; it can be useful in selecting an 
appropriate strategy or tactic; and it can give the mediator 


a general feel for when he or she should time their moves. 


In addition to analyzing the - general flow of the 
bargaining process, it can often be useful to break down the 
process into four different sub-processes. These sub-pro- 


cesses have been called distributive (or power) bargaining, 


intra-organizational (or internal) bargaining, attitudinal 
structuring, and integrative (or problem-solving) bargain- 
ing. Distributive bargaining is a process for. resolving 
conflicts of interest between management and unions. It 
determines the allocation of scarce resources and _ produces 
"winners" and "losers". Distributive bargaining is probably 
thesg most ».centralesactimity. melts 615 prcenta in] y pabhies mmost rama baa 
Sub-process, and what = most people think constitutes 
pbanga mimo. ses ines then 2 disual sense of the word. Intra- 
organizational bargaining refers to the negotiations or 
concensus building that goes on within management and un- 
ions. Typically, each side experiences a certain amount of 
internal disagreement over the setting of bargaining objec- 
tives,eithess establishments sof priornities,igscand tithessalliogation 
of resources. These disagreements may involve’ conflicts 
among various factions within the larger constituency, 
splits among members on the bargaining team, or differences 
between constituent aspirations and what the chief negotia- 
tor and his team think they can reasonably expect to produce 
at the bargaining table. Because school boards and teacher 
affiliates are political organizations, internal political 
dynamics become very important factors in the negotiations 
process. Attitudinal structuring refers to the furthering of 
harmonious relations. It envolves > +the eebitihding )opoite Phe resicg 
respect. seanendsai psy. .and cooperation. Whereas distributive 
bargainingiashendss) tobistrdin., sagood relationships, the process 
of attitudinal structuring attempts to repair and improve 
them. Finally, integrative or problem-solving bargaining 
refers to the attainment of objectives for which there are 
no fundamental conflicts of interest between the parties. It 
involves the resolution of problems that are of common 
concern to the parties, and usually results in some form of 
benefite accrugngectoscotinosides.tnAmeseconds objective’ of? this 
manualgc. then, «iuso,to ,explicatersstheosgenenals: logic ands dune 
tions behind these sub-processes and to introduce the reader 
to some of the types of strategies and tactics the parties 
use in carrying out these areas of bargaining. Some advance 
knowledge of the strategical and. tactical elements’ of 
bargaining will assist one in interpreting the negotiations 


process and lending appropriate mediator assistance. 


A third objective will be to give the reader some feel 
for the dynamics of the mediation process. The mediation 
process involves three general stages. The first stage is 
usually given over to developing "“acceptability" with the 
parties and diagnosing the situation. The second stage 
involves more active efforts at assisting the parties and 
the third stage involves the application of pressures. for 
settlement. 


FAnatrys une “TOUrtN* ODJECtIVEe 415 o-VaTSsScuss thev*speci fic 
Strateqrtes ana Lactics *medrators’ uses? tr ‘trying 'to. effect '‘a 
settlement. This discussion will provide the reader with a 
Warvery Ol Praccical Medvation skits. 


Obviously, anyone who faithfully reads and studies this 
document will not automatically know how to mediate. Pract- 
ical experience will always be necessary to internalize the 
various mediator skills. What this manual should do, 
though, is accelerate the learning process and_ hopefully 
eliminate some of the costly and probably unnecessary mis- 
takes” that” accompany” a *tratning process” whieh relies; "tin 
ene Tittal “analysis, on triamwaand,. error | Tearmingeorce Tassie 
field. 


THE eSTAGES LOR BARGAINING! 


As discussed previously, the collective bargaining 
process passes through three general stages or phases: (1) 
establishing the initial bargaining positions, (2) narrowing 
the. range,, oand.,.(3.\.. the, “crisise: orneceding thea:¢eciusi0n seco 
settle or invoke sanctions.* These three stages of bargain- 
ing are an abstraction. The boundaries between the various 
Stages are not clearly defined, nor is movement through the 
Stages. »ialwayss. straightforward.» or.si:simple,» for, there ssare 
frequently obstacles to orderly progression, and_ retrogres- 
Sions are not uncommon. In some negotiations these phases 
may be repeated during each bargaining session, or with 
respect to each issue. 


Although the notion of bargaining stages is an abstrac- 
tion;,.jt. can. ,nevertheless ,.be,sheipfiul  td,..nedgotratocces and 
mediators in getting their “bearings", much the same way as 
a road map (another form of abstraction) can be useful to a 
traveller in pointing himself in the proper direction. 


What. weL.propose to.do. In .this,.sectiongss. tossketch sone, 
uUSiINgG..@. Proad . brush, approach,..the basic. ouLliness Ofatmese 
three stages. We will highlight one or two of the key fea- 
tures in each stage and describe some of the logic behind 
them. 


l 
MucnsOfe, th is,.diS cuss ton ise rakeny ones hie Oleh Sy n- 


dustrial Peacemaking (New York: Columbia University Press, 


1962) pp.13-99. 
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We “have frestricted -‘our®Wocus in? this=+discusston @ to ony 
three stages. There is also a pre-negotiations stage in- 
volving preparation for bargaining and a ratification stage 
which follows agreement at the table. Some would also argue 
that the bargaining process extends into: contract ~adq- 
ministration, the handling of grievances, and _= arbitration 
(both interest and rights). 


eas 


Stage 1: Establishing the Negotiating Range 


ineetnew insu phase or = Negotiations, the parties try to 
SermOuULs te lm@n intiLial bargaining: positions, The’ unton.< will 
suet ymaepresenc ‘as song jist of proposals “that-. cover | its 
entire range of interests and concerns. Some of these pro- 
DOsdis Wl laeeDecome critically © important’ to resolving.) the 
negotiations. Others may be important but still be open _ to 
trade-off toward the end of negotiations. Some _ proposals, 
although important, may be included only to introduce the 
Guierepdarty to. an. issue” "tnat will become the” focus of ne- 
Gotlaulons, in a’ fuvure round of bargaining. The remaining 
issues will generally be of lower priority and will usually 
be withdrawn from the table as the negotiations progress. 
ies Onda ist. On proposals + serves ‘Several functions. First; 
To allows tire’ “Union an» opportunity” to ‘demonstrate’ to all 
Lose CONSLILUGH Loe atts oWillingness, .to *'votrce- their concerns 
at the table. Second, by presenting all of the membership's 
demands, the union avoids creating sensitive internal 
political problems that would arise if the leadership tried 
to delete certain items from the agenda. It is much easier 
for a union to include all proposals, no matter how unrea- 
listic or unwarranted they may be, and let management assume 
the responsibility for rejecting these demands. dinairedy 
ao sUntOnas hed! priorities can be more easily camou- 
flaged if it enters negotiations with a long list of propo- 
Ssals and inflated bargaining positions on some, if not all, 
of the issues. 


The employer's bargaining behaviour during this initial 
phase is variable. Some boards will present their own set of 
proposals to counterbalance the union's demands. Others will 
wait to see the union's package of demands before respond- 
ios tlewmemplover Will alsorrtry. to “Ycamouflage ats “position. 


During the first bargaining phase, the parties'  posi- 
POMcene MLYOICaI Ys tan wapant and the differences. often 
appear deep and irreconcilable. Both sides usually take 
delight in giving lengthy speeches about the firmness of 
Tiere POSIlIOnS mo LneSeestalxs stake, On uthe: quality. of public 


oratory, and seem to be well planned and rehearsed. Each 
side relishes exposing and discrediting, the other side. The 
attacks can be vigorous and spirited; sometimes derisive 


and venomous. 


Those UN fall Tar. auWibhay sone. sete OO Cd ait uOms process are 
sometimes misled by these exchanges. To the uninitiated, the 
negotiators appear as anxious, aggressive and hostile per- 
sonalities, and theins srigid;.. Jantractible.. Dargai nings mp0s 1- 
tions are considered signs of mental inflexibility or dogma- 
tism. In some instances, these impressions. can be off base. 
It.. is. Important, to. recognize that each negotiator is a re- 
presentative or “committed delegate" acting on behalf of a 
constituent group. Therefore much of what takes place in the 
early Stages of (bargaining. Involve: .excnangec ws dt sinew inike ie 
party level. Wilke the: chief snegotiatons aMay a beisex press img 
the frustrations and hostile feelings of their respective 
constituencies, there may still be (and often is in the case 
of mature, professional negotiators) personal goodwill and 
respecty.at. tne interpensond sel eVicls ae lnUS a dun .DOdiad cal aot 
bargaining in the early stages involves a certain amount of 


“grandstanding’. 


The extreme positions and strong and often emotionally 
charged arguments and counter-arguments Serve useful 
purposes in the bargaining process... First .Ofeiakhe. the. spar 
ties: initial, bargaining positions... blocks) outs the, terri eany 
within ,which. the, sparties ,willy,seventually haveiatore Setele: 
leon, cNey.. Set Ups sa bargaining! irange.. Second, Vine vaigen 
freezing of positions and the emphasis on disagreement 
conveys to the other party the degree of commitment each has 
to its own position and this in turn influences the percep- 
tions and expectations of the other party as to where in the 
range, a.compromise can .be struck. And -third,,althougn,1t may 
appear ironic, the conflict between positions can facilitate 
future settlement. As Ann Douglas has pointed out, the 
emphasis on disagreement during phase one draws "the atten- 
tion. of .each party to the .fact that the.opnosite 1s, equaiy 
prepared to resist attack, [and] insures that the expecta- 


tions and predictions on each side are significantly en- 


2 ae 


larged beyond anything with which either could possibly be 
equipped on first approaching the table. It cannot be em- 
phasized too strongly how effective this contribution can be 
in softening up at the heart of the range a wider stretch of 
possible settlement points which, if they are not all equal- 
ly desirable, still may emerge at the end as acceptable." It 
isweecessarVom. OL) COUrS Ee... fol... DOLKs Odahuies oO participate 
fully in hammering out the bargaining range before this 
PatLewuuuncliane Cau Des st Ultiubed.,  wMore. «will. be, Said, , Later 
about the problems that arise when one party either fails to 
present a firm initial bargaining position or moves from its 


initial position prematurely.) 


Experienced "professional" negotiators* strive  continu- 
ally to prevent conflict from spilling over from the _ inter- 
party level to the interpersonal level. Personal attacks are 
avoided. Rudeness,. irritation, .and habits... of..not., listening 
Aree iIMieed Ito the .extent that. this. dS possiblie. in. collec- 
tive bargaining. Unfortunately, inter-party conflict often 
CreaceSa, CVelLS p20 s tension ~.Suitticiently.. Nign.« aSw. tO ,«de= 
terioriate interpersonal relationships. The risks. of inter- 
personal conflict developing are greater when negotiators 
are new to collective bargaining or to one another, when 
they have a poor tolerance for frustration, ambiguity and 
anxiety, or when a negotiator adopts purposely an abrasive 
behaviour in the mistaken belief that this is an acceptable 
and effective negotiating style. 


b) Stage II: Narrowing the Range 


Whereas phase one is characterized by "demands" and 
extended speech making, phase two is characterized by "pro- 
posals', more rapid interchanges between the negotiators, 
tactical manoeuvring, and probing of positions. Phase _ two, 
if properly managed, involves some of the most. brilliant 
displays of negotiating skills. 


*"Professional’ negotiators are not necessarily the same as 
"hired guns". 


To reach agreement the parties must retreat from their 
original,.fiacm’ positions that. were. .set Out. during Theo wigs 
phase. Yet to retreat from an original position is frought 
with difficulties. A particularly vexing problem involves 
the timing of concession-making. In the words of Ann Douglas 
"concessions ahead of schedule benefit no one, not even the 
receiving party. Not only does a party tantalize and mislead 
the opponent if it relaxes its firmness too quickly, but the 
parties also need the opportunity to experience exhaustion 
of their demands before they can be satisfied that they have 
drained what was there to be had. Premature movement robs 
them of this experience." A negotiator, in Douglas’ view, 
becomes aware that he has obtained the “best” offer from his 
Opponent, not because his opponent has told him so “but 
because he has personally experienced the futility of seek- 


ing more." 


This basic dilemma helps to explain some of the _ con- 
tradictory. behaviours “one observes, ‘during Spnase two. sto 
quote Douglas: 1p the lay mind, some of the disconcerting 
aspects, of, this perjod are. the ~nonchalance “with. owithcn 
negotiators make assertions of fact, then subsequently deny 
thems with ‘which? they make critical issues out ot svecia 
demands, then barter them away in toto - the famous quid pro 
quo - for something entirely different; with which they 
enter into agreements on specific items while reserving the 
right to abrogate the agreements later on; with which they 
examine numerous minor points exhaustively, then cavalierly 
dismiss them with an announcement that their fate hinges on 
a still undefined ‘package deal' to be worked out later." 


Negotiations during this phase are not carried out in 
the typical business fashion that rewards parsimony, logic 
and efficiency... AS Douglas . points .~out .3n Necystudy oF =pme 
bargaining process, “indirection is wilfully incorporated 
into the verbal system". Although this form of communication 
“prolongs uncertainities and delays. development Qt. Concii 
sions which must come before decisive action can be taken 


re] Sis? dot “edarded sin, “neaotiating “circles. as, 0° cocueean 


eer he 


doing business. The communicant at the conference table 


knows better than to scorn non sequiturs - gaps can be made 
Nore: *ctelling' =~ than words - or -to *Varow impatient with 
longwinded gentences’ -o some messages. vecannots *cross™. the 


airways unless shielded between spoken lines." 


The seemingly endless debating that goes on during most 
Megotideronss Oven.) wooks SILO wmiherm unindtidtedrras: a «uiorm: sof 
senseless filibuster’ that conly: “Signifies:, the » parties’, re- 
luctance to get down to settling the issues. On the con- 
UCdtvou ite: 1SeenotenOntividiscussion pomathe) issuesmihias. been 
thoroughly exhausted that movement becomes timely. 


Settle or Invoke Sanctions 


In the final stage of bargaining there is a noticeable 
increase in tension as the parties head toward "the moment 
of truth" where the hard decision to either settle or strike 
must be made. Even the mediator, if present, becomes caught 
up in the tension and the ‘ambiguity surrounding the nature 
of the final decision. 


Th isa spnoco phanishis (oR. erisis: ty ‘as “Dowghas\ idescri bes 
it, is "often long and sometimes laboured, [Land] is reacted 
to in the conference [bargaining] room as almost pleasur- 
ADC cmaNOLMOnLVe asm cite Useless i TOL sthinky Of “elimingting: (this 
fateful, juncture: wbut. theosedilel, rofevorisisy - -into =yisettle- 
Wente. tulutiltss aetratural tai fsatopscurey. yrequmementhe ofsaathe 
megoLTating Suprocessumaihe™ miselicin etension tieveleashould ‘be 
considered as confirmation of progress." 


A mediator Swill) often. try y.toufacilitate ithe tensions.- 
building process, for example, by keeping the parties sepa- 
rated and controlling the communication flow. In his reports 
to each side, he screens the information in a manner that 
steps up the sense of adamancy and pressure which frequently 
Causes edcn “side==r0 over-estimate the status,.of the ~con- 
Pict." During theeofinals® moments ofesca. i sdispute ‘that seems 


eventually headed toward a strike or lock-out he may even 


indict (although this may be a dangerous practice) both 
parties for the unresolved state of affairs - an action that 
contrasts to his usually friendly, even collaborative 


orientation toward them during the earlier phases. 


THE PROCESSES OF BARGAINING 


The bargaining process is often discussed as though it 
was a single process. On closer inspection, there seems to 
Dea ain edstesOUrLSYSLEMS Of aCLIVILY. 


Following the lead of Walton and McKersie>, we call 
these Subprocesses: distributive bargaining, intra- 
organizational (or internal) bargaining, attitudinal 
Structuring (or maintaining and promoting harmonious: re- 
lations), and integrative (or problem-solving) bargaining. 
Each of these subprocesses is discussed in detail below. 


A. DISTRIBUTIVE BARGAINING 


AS soOinced. OUte in the slast. chapter, .each party. presents 
its”  tnvtjarenorrer Sor demand 2during the first ’?stage. of 
bargaining. These initial offers and demands are simply 
bargaining positions from which the parties will eventually 
retreat over the course of negotiations. If the parties are 
experienced, they go into the negotiations process with some 
ida ofa owhdatrtneifnn fallbackcn. .DOSICIONS rs Will 1 be.s. Beyond 
thesese tayibackaW positions. 4S Saf Spertyls Ly “bottom: lane. . or 
PPesiStance. point. which _.is. 4a position. ,below.. (on, above) 
which a party is unwilling to move. 


To illustrate: A teachers' negotiating team initially 
requests a 20% increase in salary. In response, the board 
counters with an opening position of 2%. The teachers, in 
EUrNe COL OpD Om oe tT alipack posit lon, Of ¢, 16% wwii lexcthe board 
improves its offer to 6%. The parties continue to narrow the 
range in this fashion until they approach their bottom line. 


3 
A _ Behavioral Theory of Labor Negotiations (New York: 
McGraw Hill) 1965 


In some cases the parties' resistance points’ overlap, 
resulting in a "positive settlement range". For example, 
the teachers' bottom line could be 10% while the _ board's 
might be T2%. "In this ‘situation’ the “overlap will usually 
result in an agreement. In other cases, the resistance 
points will not overlap, leaving a “negative settlement 
range’. .The teachers, for example, may be “stuck “atm? 
while the board holds adamantly to 10%. In this situation 
there is"'’a'*2O~ gap ~ in “thetr positions. The-“partites “wii 
remain at impasse until one or both sides alters their 


bottom line. 


Throughout the negotiations process neither side knows, 
with. any certainty, ‘the true bottom line: of ) ¥tsi opponenc, 
Much of what takes place in distributive bargaining involves 
the collection, exchange, and manipulation of information 
that can be used to identify and alter an opponent's point 
of resistance. In generai terms, a negotiator wants’ to 
to know the importance its opponent attaches to a range of 
settlement outcomes. What benefits does it obtain from these 
outcomes? Secondly, how committed is. the other side _ to 
Maintaining its “bargaining position? and “thirdly, what. costs 
of disagreement is the opponent willing to accept in order 
to hold its bottom line? 


The overall objective in distributive bargaining is, of 
course, “for each perty 7to. '"cut> whe “bests ideal 1t) cane. on 
Itself. "To" accompiism Chis, eacn party tries.” tO BODvad imma 
settlement as close to its opponent's true bottom line as 
possible. There are five basic strategies a party can follow 
to reach’ tnis oq0ale rl): As a preliminapy —oSltdtedy sma ie- 
covering ~the* opponent s bottom “Tine.” (27) “Disaquwising.§ ones 
own bottom line. (3) Using persuasion and pressure tactics 
to encourage an opponent to move to its true bottom line. 
(4) Committing oneself to a particular bargaining position 
in order to force the other side tmto revising its posation 
or face. the ‘prospect: of @ “strikes lock-outs for “other vsane- 
tion. And (5) blocking an opponent from making similar 


commitments. 


In the remainder of this section we provide a few brief 
exanloi ecm Ot tic Kinas Ol. cCactics ,that. fit. into edch of these 
negotiating strategies. To round out the section, we also 
GisSCUuss wa srOrtierr Set. Of tactics and tactical aids that. are 
commonly used by the parties to make graceful retreats from 


committed positions. 


i) Finding the Opposition's Bottom Line 


e it is a common practice among experienced ne- 
gotvacorse# tor assign each menbder “of "their “bar- 
gaining team the responsibility of observing and 
recording the non-verbal behaviour of a member 
on the other team to obtain clues about their 
priorities and bargaining strength. 


e the inexperienced members of the opposition team 
are sometimes probed formy theinie reactionsiveto 
proposals because they are more likely to let 
clues slip out inadvertently in such discussions. 


e the meaning and rationale fosd an opponent's 
position are explored. Fringe issues will often 
Cunt OuLe stO.4bDer* issues for owhich. the: opposition 
is not well prepared 


e a well-disciplined negotiating team tries to 
minimize their own rate of discussion, and 
maximize that of their opponent. The more an op- 
ponent carkSarvthe “more: intormation it, VS VUikely 
toe giveaway” thal 4s “Strategically “important, 
Experienced negotiators like to use open-ended 
(as opposed to close-ended) questions to keep the 
other side talking. 


e the application of pressure on the other team, 
ne itl ees through the expression of exaggerated 
impatience, threats to walk out of the negotia- 
LHONSmeMneeceings: OF | tiredts 'lO -conduct » last (G7; Ter 
and, strike votes,” "1s: “sometimes “used *to~ ertcit 
clues. 


ii) Disguising One's Bottom Line 


e in order to prevent’ the untimely release of 
information that might disclose a party's bottom 
line, it is customary for bargaining teams to use 
a single spokesman or chairman who is given the 
responsibility of conducting the negotiations 
with the other side. The chairman, who is usually 
the most skilled member on the team, also has the 
responsibility LOnnn CONGROMANG be tere Ppanta ciation 
of other team members. He will usually restrict 
their involvement to situations where they can 
contribute Specialized knowledge. A “numbers 


Bia Fs ae 


ie) 


Mangeetorsgeinstance peiwillls usualkyeemrestrrete= mus 
discussion to technical matters like projected 
costs, otherwise he is expected to remain silent. 
Should a member’ feel compelled to enter’ the 
discussion, he normally requests permission’ from 


the chairman or requests a caucus in order to-° 


advise the chairman and other team members of his 
thoughts. The convention of using a Single 
spokesman also prevents the opposition from using 
divide and conquer strategies. 


submitting a large number of proposals for 
changes to the collective agreement disguises 
one's priorities. 


experienced negotiators are tight-lipped about 
negotiating strategy. To prevent leaks, they only 
discuss strategy with team members (and. then, 
sometimes with only key members) or important 
constituent decision makers. 


notes and other preparatory material are care- 
fully guarded when meeting in joint caucus and 
never left behind when leaving the conference 
room to hold a private caucus, no matter how 
brief it may be. 


Persuasion and Pressure Tactics 


pressure an opponent into altering his position by 


him 


Another group of tactics are designed to persuade and 


having 


modify the importance of obtaining a given bargaining 


objective. For example: 


school boards usually try to impress upon teach- 
ers the, cost. implications of their. -ncoposals,_ cand 
their inability to meet these higher costs 
without having to reduce staff. The teachers, on 
the other hand, argue their proposals will imp- 
rove the quality of education. 


sometimes a party will try to communicate di- 
rectly” wWith* 1ts: “opponent:s: "principals Ine order 
to lower constituent Solidarity and thereby 
weaken the bargaining team's resolve to hold out 
for a better settlement. This may range from 
informal, behind-the-scences discussions, for 

example, with other "moderate" leaders who are 


not present at the bargaining table and who may 
be in a position to exert some influence if they 
“only =Kiewwrtne Pactual?’ state mot wattaiurs set Ogup aiid 
public advertisements Critical Ont the other 
side's bargaining position. 


common teacher pressure tactics include: 


charging the other side with bargaining in bad 
faith; 


Cieeateningusto, COngucteatas., Otter ‘and ‘strike 
votes; 


emphasizing, and if necessary encouraging, the 
spread of militancy among the constituents; 


physically and emotionally exhausting the 
Opposition by dragging out the - negotiations 
process by increasing the length of the pro- 
cess, increasing the number of negotiating 
Sessions required to reach agreement, or. en- 
engaging the other side in "“marathon" bargain- 
ing sessions; 


DicKketindes in Hront yoTpcthe, homessxof: «board wad=* 
ministrators and prominent trustees; 


demonstrating at board meetings; 

developing, and making public knowledge of, 
Strike funds and mutual assistance pacts with 
teachers in other boards, 


Campaigning actively in the schools to increase 
membership solidarity. 


common trustee pressure tactics include: 


introducing new issues in dispute; 


establishing preconditions for continued ne- 
gotiations, ig demanding that economic 
matters be Settled TH ESC before discussing 
working conditions; 


refusing to follow established conventions, 
ScdsghetOsr NOschONdermsireciorocate oan opponent. s 
concessions; 


employing dela yrectacties, like adjourning a 
meeting until the teachers are willing to make 
a concession; 


threatening to alter unilaterally the terms and 
conditions of employment once 60 days has 
elapsed from the date of the publication of the 
fact finder's report; 


threatening to “contract strip" in the current 
or subsequent negotiations; 


walking out of the negotiations meeting; 
refusing to grant salary increases retroactive 


to the termination date of the previous agree- 
ment. 


iv) Commitment Tactics 


Commitment tactics are also commonly used in collective 
bargaining. According to conventional bargaining theory, the 
more a party appears to be committed to a particular objec- 
tive, to be willing to go all the way - even to the point of 
invoking a strike or lock-out - the more likely will the 
other: ‘side “be willtng "to -concedée, Tr Nt “wants "to avoid dn 
all out power struggle. Some of the tactics used by ne- 
gotiators *fto Wake tren’ commitments: seen™ Creat ple. *irevude 
the following: 


e underscoring one's position through endless 
repetition of demands; 


e linking* “specific “demands soy’ abstract =prineipues, 
policies, or elements of personal integrity. To 
abandon one's bargaining position would therefore 
discredit one's principles, personal integrity, 
SUC: 


e pledging the prestige and bargaining reputation 
Of a wWigher” oO; ficial [OF “parry. (Organtzdts Oleweto 
obtaining the demand. Bringing in a member of a 
provincial, Ordanizacion, TOP ~COnSUItallO0.. Or eeto 
assume the responsibilities of bargaining would 
Dede eX aD CmOneLSe CV Oe Ofie Local G? 


a= '‘chtref’ negotrator May commit ~himself (or fis 
team to a bargaining position. THiS. Strategy 
frequently involves elements of bluff and creates 
a situation where the bargaining team cannot 
back down without losing face or destroying the 
credibility of any further bargaining commit- 
ment strategies; 


e a negotiating team will Sometimes intentionally 
raise the expectations of its membership to the 
point where the hands of the bargaining team 
become tied by the militancy of the constituent 
group. A bargaining team then becomes irrevocably 
committed stO/..¢ Dahticulan  pOSITION,. wand ..ORLY. aed 
concession by the other side will avoid a strike 
or lock-out. 


v) Blocking an Opponent's Commitment Tactics 


A» negotiating teame:may also> have’’ an’ interest in pre- 
serving flexible negotiations and therefore wish to prevent 
its opponent from making irrevocable commitments. For ex- 


ample: 


e experienced negotiators generally sete hlowthi nd. 
their ground rules’ prohibitions against the use 
of transcripts, bargaining through the media, and 
“goldfish bowl" negotiations Gi.e3) Situations 
where any one is entitled to attend the negotia- 
tions sessions). This helps to prevent the par- 
ties from becoming publicly committed to a _ posi- 
erone 


e the agenda can be structured, or the meeting can 
Demechairedmameasuchier ar sfashiony! vthatorthe time 
available for discussion minimizes the opportun- 
ity, Tor etinererepevicion OT jDanrgdining:spositions; 


eo some negotiators aitryieto delay! resiponding to'ran 
opponent's original proposals as a way of pre- 
ventingy 1tatrom= digging? tinsfon 4assensitive i issue; 


e sending an issue to sub-committee or removing it 
fromeatnemitabiies byrsetting “updia yointrefdct, atiinding 
committee to study the matter further can also 
prevent a party from establishing a firm commit- 
ment; 


e when a member of a negotiating team has made an 
irrecovable commitment, he can be replaced by a 
new member who is free to negotiate without the 
constraints of past commitments; 


e if a DdatlVeenoOnuhcIpates that, “ts ,oppanent » 1s 
DiGely VCO GOnUdt ES eClgemorom ao. D0SItLION,. §1t:- can 
request a change in agenda, move for the ad- 
jJournment of the meeting, or avoid requesting or 
otherwise offering an opportunity to the _ other 
Side to make its commitment public; 


e a party can simply ignore commitments made _ by 
the *othere side or” diverteG discussion? fromPothe 
tactical commitment by interjecting humour, = or 
introducing casual conversation; 


@ «1.0 as also a cardinal rule in collective 
bargaining to allow an opponent opportunities to 
revise his commitments; to allow him to alter his 
bargaining position without losing-face, and with 
Out jeopardizing his reputation as an effective 
negotiator. An experienced negotiator, for 


vi) Making a Graceful Retreat from a Committed Position 


There flaresra- Narietyawofa  tacticsistaueparty m= can) use 


retreat from a committed position with a minimal loss 


face. 


vii) 


example, never reminds his opponent that he 
retreated from his final or last offer. 


Some of these tactics include: 


rationalizing eithe vi change, /iniolonedss {pos teionel iby 
Saying that it was done in response to some 
movement or change in the opponent's bargaining 
position; 


withdrawing or modifying a position out of con- 
cern for public welfare; 


relating the change in one's’ position to some 
change in the available facts, e.g., a recent 
rise in cost-of-living, new or emerging settle- 
ment trends, or a recent announcement of higher 
government grants, etc.; 


claiming to soften one's’ position in order. to 
preserve the harmonious working relationships 
which both sides have been working for and value; 


portrayingoMethess concessiionindas, a Pawourwweto Oetive 
other, usiiide.J sinsisting upon the quide. pros quoyrtnat 
is, expressing an expectation that one's opponent 
must return the favour by dropping an equally 
important demand; 


Si kent bys Sdiroppingstan, aissive, 
announcing the settlement to the constituents in 


terms that obscure what concessions were made and 
by whom; 


Conventions Govenning Lactical wetreats 


Experienced negotiators have established conventions 


to 
of 


to 


facilitate tactical retreats. Some of these conventions 


include: 


the bargaining team (ithaeriisnefurthestl fron omits 

bottom line (also referred to by some as target 
pomt, Jo orieresistance viointiNnistaasualy the first 
to move; since moves are generally made in an 
alternating fashion, it therefore becomes im- 
portant tos knows? wo emaderother last? iove oe Foreta 
move to be reciprocated by the other side, it is 
obviously important for one's own move to. be 


mean nol. wtos SHOULG. Macca the ~.spiric. of. the 
opponent's last concession. Particularly import- 
ant iS a move that brings one side into the 
so-called "range of reasonableness". Any move 
Witiitiescl ise, Pande: .iSa. a 4S19N Lbicant.wmMove. and 
Should be met by an equally significant conces- 
Sion by the other side; 


e concessions are not usually made until either 
the discussion of a topic has been exhausted, 
until the time available for negotiations is 
nearing an end, or until there is a sense of 
urgency to settle. These latter situations are 
often called "pressure points" and occur’ in 
teacher-board bargaining in June just prior. to 
breaking-off for summer holidays, in late August 
and early September which is when collective 
agreements expire and compulsory fact finding 
begins, or prior to and immediately after last 
offer and strike votes; 


oueciduued  onegoLiators. usually. try to. ensure that 
their opponent will reciprocate in kind before 
making a concession. This often involves the use 
Olemusiane  handuage dd: ...011f-the.,.record. dis- 
cussions" to co-ordinate their movement. These 
two topics are discussed below in detail. 


viii) Tactical Aids to Graceful Retreat 


a) Sign Language 


Sign language refers to a form of tacit communication 
between negotiators whereby they express, often in a sym- 
bolic manner, their intention to reduce their bargaining 
position or concede on an issue provided, of course, that 
theme 15.2 corresponding intent by the opponent to reduce 
its own bargaining demands. The obliqueness of the _ com- 
munication prevents a party's actions from appearing to be a 
Sign of weakness and, if its overtures for proceeding toward 
Settlement are rebuffed by the other side, it allows the 
Dahey, ene wrtitexipiiity OF omOvVInG . Dack tO. #42 “position. ~— of 
strength. 


An appreciation for sign language can be gained by first 
looking at the structure of verbal commitment statements. A 
complete commitment statement is comprised of three ele- 
ments: (a) the degree of finality in a party's position, (b) 
the degree of specificity of its demand, and (c) the con- 


spo. Ss 


sequences. that. will befall. the. opponent. 1f,. 1t ‘does ‘not 
concede to this demand. An example of a commitment statement 
that is firm on all three dimensions would be: "The elmen- 
tary teachers in this board must have a 10.5% increase on the 
grid plus the PTR provision proposed in the teachers’ last 
brief or we are prepared to take a strike vote next week." A 
commitment statement that has less finality, less specific- 
ity, and more vague consequences for failing to grant the 
demand would be: "The elementary teachers in this board 
expectaythe: trustees" tomagree ito la) -farcyeand [equtvamc. Set- 
tlement on both monetary and working conditions items. so 
that the positive relationship between teachers and trustees 
can be maintained and strengthened." 


Experienced negotiators are sensitive to the _ structure 
of these commitment statements. For example, a union ne- 
gotiator who wants to convey flexibility but still give the 
impression of bargaining with strength and determinedness 
will make commitment statements that are firm about’ the 
final ity: cof Motheirs position. © tak era itougir Staneerlon swoat 
consequences will be associated with the board's failure to 
agree to the teachers' demands, but be unspecific about what 
constitutes an “acceptable offer". A school board negotiator 
who does not want a strike or lock-out may be adamant that 
a. SPECitic, Orner. 1s. the  Doerd >. Tast and Tindaw Offer DULsay 
nothing about “wirat “tne “bodrd (will do if tne offerwis. re- 
jected. 


Sign language functions in much the same way as varying 
the firmness and completeness of verbal commitment state- 
ments. It interacts with these statements to form another 
layer of complexity. Here are some typical examples of sign 


language: 


e the conspicuous silence or non-response. A_ school 
board p irforriinstance, Way say TINO eteachrotimets a 
teacher negotiating team demands that a PTR  pro- 
vision be included in the collective agreement. 
Then, during a later phase in bargaining when the 


issue is brought up again, the board may say 
absolutely nothing. This may suggest a change in 
position or a willingness to concede on the issue, 


provinded fe that peothenmnissuieses are \asettledss to» the 
board's satisfaction. The non-response becomes a 
Siu or sional “Only When It 1s Interpreted against 
the larger backdrop of the negotiations process. 
Its meaning becomes clear only when it is placed 
in relation to the whole of the bargaining pro- 
cess. 


e Stepping, "Out® alWead®° of** "one s."“committee  ‘or’” con- 
stituents. A chief negotiator will sometimes say 
thatepem cm wiiind. ~tO = accept, “the. other. ‘side's 
HOSscrons wOULe needs NOU talked as yeu WIth NTS 
committee about the issue. Personally he would be 
willing to sell it to the membership, if he is not 
overruled by the committee. 


e pointing to a settlement elsewhere that would 
constitute an acceptable agreement. This is often 
done by treating the acceptable settlement as 
though it were a minimum demand. “You won't even 
offer us the UAW Cola!" 


e skipping over an item as a way of indicating one's 
willingness to trade-off for something of greater 
importance. For example, a school board negotiator 
Mpnt say eeslo cont ethink’ these .fringe benefit 
issues will create any problems. Let's pass over 
these items for now and deal with the major issues 
Of eSaidGyesondeeciass Size. /Ine effects: the ‘board 
negotiator 1s. saying: Lm” willing. to concede on 
the fringe benefits provided the salary and class 
Sizewsdssuesaauane —settied to my satisfaction. 


e if a committee member passes a note to the chief 
Hecoli at OnmOheasks (Ona acatlcus., during. d1sGuss) on 
Gio ay fimpOrtLant Issues. it, mont indtcate. a Change 
ive POSHLI OND. 


It is hard to over-emphasize the importance of sign 
hanguages tomathee success Ulemsfunctioning> ofmdthe weollective 
Daggaindng TR pPHocess, sph saisenabsolutel yy i vatalenionespavingy ithe 
way toward a graceful retreat from the fixed positions the 
Danies becarwel loutpeduringinatheerhinste phase sof -negotiationsaenlt 
is a tool the parties often have to rely on as they grope 


their way toward a settlement. 


Unfortunately, sign language can only be used success- 
fully by experienced negotiators who have learned to develop 
AeaSeNSIEWV i tyectOp heaindcuindernstandin gd Of. Gti iSechOrm pOfeo pGOMe 
munication <A. shistonywok , rapadiesturnover: + among. teacher: «anid 
School board negotiators in Ontario has probably limited the 
development of these sorts of skills. 


The successful use of tacit communication also rests on 
the willingness of negotiators to be open and honest in 
their dealings, on their willingness to trust their opponent 
to reciprocate in a spirit of goodwill and fair play, and on 
their courage to take risks jin the nope of © finding wear set- 
tlement acceptable to both sides. Again, it is unfortunate 
that these conditions do not exist in some teacher school- 
board negotiating relationships. The win-lose bargaining 
attitudes adopted by some negotiators, the attendant high 
levels of mistrust, Suspicion, and generally distorted 
perceptions of one another preclude the use of sign langu- 
age. Their suspicions and fears of being double-crossed 
close off opportunities to engage in tacit communication. 
They deny themselves the use of a communication mode that is 
vital to reaching a settlement. In the end, they are forced 
to rely. upon the services. Of saul Enirds (Patt warts canine 
mediator. 


b) Off-the-record Discussions 


Off-the-record discussions between the two chief ne- 
gotiators is another form of communication that is commonly 
used for orchestrating a graceful retreat from an earlier 
bargaining, ‘position. o[G i1sy vused ywhen wnortals. lines: 20, sco 
munication have broken down, or are unable to convey in- 
formation of an important, complex or confidential nature 


necessary for reaching an agreement. 


These confidential, private meetings allow the two 
spokesmen to talk to one another in a “man to man" fashion, 
without having to experience constraints upon their 
behaviour by other members of the bargaining committees. 
They can freely exchange confidences because no one is 
present to bear witness against them. If one - negotiator 
violates a confidence, the other can easily deny the state- 
ment that has been attributed to him. The off-the-record 
discussion therefore allows representatives from the two 
Sides the opportunity to explore various alternative solu- 
tions to the deadlock without having to worry about under- 


mining their own bargaining position. It serves the same 


racticar fLunccion as Sign language, but, t.ds+.a..much more 
direct method. 


B. INTRAORGANIZATIONAL BARGAINING 


Union and management organizations often lack internal 
consensus on the means and goals of negotiations. These 
internal differences are usually worked out during’ the 
negotiations process. But unfortunately, aS Wii become 
apparent in later discussions, the strategies and tactics 
which are used by negotiators to bring about internal con- 
sensus often Contircls. With. the requirements of other 
bargaining processes. 


i) Types of Internal Conflict 
iieren sare ctwo> main -torms of internal “conflict = role 
Conmlrvet. sanar Taclional ‘CONnT!I1¢éT. 


a) Role Conflict 


acme amegqotiator typically “faces: two*'sets * of-=' con= 
fipeting “role expectations. “His ~' principals’ *‘expect™~’ him**to 
achieve certain bargaining objectives and to Fight 
vigorously to obtain them. His opponent, meanwhile, expects 
him to be sensible in his demands and to conduct himself in 
a manner that does not jeopardize their relationship. If the 
chief negotiator fails to satisfy his constituent expecta- 
rAOns  stiew will likery De --Criticized, =ridiculed, "or even 
replaced as chief negotiator. Yet if he violates his oppon- 
ent's expectations his opponent will probably” retaliate, 
perhaps by invoking sanctions (walking out of the negotia- 
tions, striking or locking out), becoming less cooperative 
during the administration of the agreement, or undermining 
the chief negotiator's position and strength within his own 
organization. The chief negotiator, therefore, is someone 
caught in the middle. 


b)’ ‘Factional Conflict 


Factional conflict arises when different groups within 
an organization or bargaining team have incompatible de- 
mands. Various factions - for example, along the lines of 
gender (male, female), residence (rural, urban) seniority or 
level of responsibility (teacher, principal, etc.) - typic- 
ally have differing needs. This leads to disagreement over 
bargaining objectives, how objectives snould -be “prioritized, 
what should be minimally acceptable to ratify the agreement, 
what strategies and tactics should be _ followed, and what 
type of relationship should be developed with the other 
party. AS "tne focal point in ther Datgaining ‘process. ana as 
one who is often required to make the hard decisions, the 
chief negotiator cannot avoid becoming involved in resolving 
Tact1omal | 7eOnmancye 


ii) Options Open to a Chief Negotiator 


What can a chief negotiator do to resolve’ internal 
COmmdce eSehiere MuarevoUhreeie basi cesoptions» a(t) PHeticansttake a 
very active role, particularly early on in the pre- 
negotiations stage, Stand ywatryiy? Tons brings chs constituents’ 
aspirations into line with what he thinks will be his op- 
ponent's. He can do this by trying to avoid incompatible 
constituent expectations POM SReaCLS 1 NGis cae laa COeY, “have 
already emerged, try to revise them through rational argu- 
ments or the exercise of power. (2) He can take a less 
active approach in revising his constituents' expectations 
DY Sst ructuringssthen situation ~sSoO..that.» The pressures, ,.of-.the 
bargaining process induce change in aspirations. While the 
chief negotiator privately and indirectly tries to reduce 
his constituents' expectations, he gives the public appear- 
ance of trying to do everything he can to obtain their ob- 
jectives. This option occurs during the actual negotiations. 
(2) eebastlys theeschiefe negotiaton..candeadopt “anepassive. role 
by ignoring incompatible expectations and effecting an 
agreement to the satisfaction of the opposing Side. 
The objective here is to get an agreement and then try to 
"sell" it to the membership by either rationalizing 
the fact that expectations were not achieved, or obscuring 
Bona amisrenresonting. the - actual level wot settlement ssi pis 
ObGLON waste nas dS. wile ds cot euune LCOnclusiOn. .10%. wWedotihations. 
Bacnt Option scis.o iIndependent sors the. olners. ~ although... .all 
togee. SGani a Desve dindan Oftenresane i vused J, in. the bargaining 
process. In the following pages we shall discuss in more 
detail. the strategies and tactics negotiators use to resolve 


Uocerival -contlicc. 


a) Avoiding Incompatible Expectations 
at the Prenegotiations Stage 


Most experienced negotiators try to prevent their 
membership from developing unrealistic bargaining aspira- 
Lions aptrowhe Settiggicwbarngainimg objectives whiche the... ne- 


Gerrating™ team “thinks “it can = not »"deliver’. The following 


taCtres’ @ rare used by negotiators to provide’ themselves 
maximum flexibility during the bargaining process: 


e persuading the membership they should approach the 
current bargaining? round?” iniwan’ open. rex pl onatory 
fashion. Rather than put forth specific demands, 
they should identify problem areas and keep their 
expectations vague and conservative until they can 
feel out the other side's approach to _  negotia- 
tions. The bargaining team may advise the _ con- 
stituents against going to the table with a long 
list of specific demands in case the opponent 
decides to retaliate with an equally long list of 
its own. 


e since an experienced negotiating team has a great 
deal more bargaining expertise than the member- 
Ship, it can advise them about the feasibility of 
attaining certain objectives. Attention can be 
focused on items of value to the organization but 
have -litthe -scost 'Veconomic ‘or’ political) to” tne 
other side. 


oe Timiting the "Cartitcipation ™ of yrenthas tastic. cout 
naive and unrealistic members in setting’ the 
bargaining agenda. 


b) Revising Expectations 


As the negotiations unfold, experienced negotiators will 
often try to bring unrealistic constituent expectations into 
line with what is possible by relaying to them the oppon- 
ent's counter-arguments to their demands. For example, this 
might mean going over the settlement trends in nearby boards, 
explaining government controls on Spending, etc. The 
negotiator wants the membership to experience the pressure 
that (the “other side brings “to ‘the “bargaining table, 


At times, a union leader will use his personal power and 
prestige to bring recalcitrant members into line. He might 
offer rewards or withhold favours to induce compliance. 
Management will sometimes assist a union leader in these 
efforts by giving him political Support. For example, 
management has been known to concede various grievances in 
order to support a union leader in controlling his member- 


Ship. 


There are times when a chief negotiator cannot directly 
confront his constituents, particularly those who hold 
extreme views. He must structure the situation so that they 
can learn on their own the need to revise expectations. This 
can Ppeliaccomplisned,: -for instance, “i by**™ bringing militant 
members onto the bargaining committee and _ tIletting them 
experience first hand the opposition's resistance to their 
demands. It is one thing to throw out demands at a member- 
Ship or board meeting, and quite another to be up there on 
the firing line trying to obtain them. 


Anotnhetstactvesis. for ’thes’chier® negotiator’ ‘to bring ‘the 
constituents face to face with a strike vote, with the hope 
that the continued costs of disagreement will become more 
apparent, and pressures will be generated to lower expecta- 
tions. 


c) Rationalizing Failure 


Negotiators often put®¥ on Satishow™ or goth through’ *the 


motions" as a method of getting themselves off the hook for 
ROE] -acnieiving wexpectations. *“They “‘try''to® demonstrate to 
tretr <constituents=*that they ‘at least ‘fought - hard “‘tand did 
everything possible to obtain their objectives. This may 
involve: 


e keeping large numbers of issues, even minor ones, 
on the bargaining agenda long past the point when 
they should have been cleared away; 


e wearing down the Opposition physically and 
emotionally by protracting the negotiations, e.g., 
by endlessly repeating demands, scheduling scores 
of negotiating meetings, engaging in marathon 
bargaining sessions; 


e using every leverage possible to squeeze more out 
of the opponent, e.g., by requesting the complete 
range of third party procedures; taking the ne- 
gotiations right down to the wire, including going 
OutGwon. strike. Uretak bag. aestrikey. if anecess ary: 


e insulting or abusing members of the opposition to 
provide the constituency with vicarious” thrills 
that might substitute for unmet objectives; 


e uSing assscapegoat* pton udiffuse ss theswes pons ib11 1ry 
for settlement. The Anti-Inflation Board, racy 
finders, mediators, and even the ERC have been 
used as convenient scapegoats in the past. 


d) OQObscuring and Misrepresenting the Settlement 


Negotiators have also been known to exaggerate or dis- 
guise the level and process of settlement in order to ensure 
their’ "political ‘survival... This, often. cequires .thahedecis10n- 
making be limited to a few individuals as negotiations go 
down to the wire. Anyone on the bargaining team who is under 
direct membership control; or... who. -otherwise | cannocesoe 
trusted to support the emerging settlement is often excluded 
from decision-making. One technique is to appoint them to a 
Subcommittee to study a relatively minor item while the 
major issues are being settled by the leaders of the two 
Sides. Sometimes the teams will adjourn a meeting and later 
reconvene when a recalcitrant member is indisposed. 


There is a natural tendency for the two negotiating 
committees to insulate themselves from constituent pressures 
during the final’ throes “of bardaining. By Snrovcinge tie 
Final decision-making process in mystery, they give 
themselves the flexibility necessary to obscure and mis- 
represent the actual settlement. Each Side “Can fecuns truce 
eventsuitercastiaitserf im a™gqood “hrgnt. 


Other tactics the parties use to give themselves the 
flexibility they need to claim success before their member- 
Ship include: 


e making the issues appear so complex that few in 
the membership have the expertise to challenge the 
negotiating team; 


e emphasizing the importance of the gains by 
manipulating the subjective value of a benefit. A 
teachers' group, for example, may proudly announce 
to its membership that they are the first in their 
area> tah includes *a* board "poricy "an “PTR* TH “tire 
collective agreement, yet say nothing about the 
fact that cutneir: PTR ase onedfotiithnerenigqhnest if Othe 
province and they were completely unsuccessful in 


theig jattemots to have»yjit..lowered., Cola. clauses 
can C100 Cl sees O-mll Ohwetned- Cchause,, has , rkittle 
Me ldInOods Of, KiCKIng=inaeisewvanother, +example .of +a 
subjective ‘“win". 


C. ATTITUDINAL STRUCTURING (OR MAINTAINING 
AND PROMOTING HARMONIOUS RELATIONS) 


Negotiators often become so embroiled in the distribu- 
tive and internal political aspects of the collective 
Dardainrng. o0rocess = tndat “they ="lose= sight: “oF the?’ need ~ to 
maintain and promote harmonious interpersonal relations. 
Relationships between union and management are important. 
ime Yau vetermine, (Ato gta slangeetextent, «) how’ othe,- parties . whl 
approach the bargaining process and whether the rights and 
obligations of the collective agreement will be fulfilled 
during the period of its administration. 


i) Five Types of Bargaining Relationships 


Experts in the area have identified a number of funda- 
mental relationship patterns that define and shape the par- 
Bresiy Diangaining behavioun. this ‘chassifacation +systema,)is 
based on a clustering of four interrelated attitudes: (1) 
the parties’ motivational orientation toward one- another 
(Par competitive, tndividWalistte.. ‘or’ cooperative): (2) 
their beliefs about the legitimacy of the other's organiza- 
tien and) sesisheaders:® (SI¥oLeclings® lati! trusts aad’ (4) tifeer2 
PROSieeOte. EGREMGLUNCSS sa we hOStiddt yom aAnhation, winesthese..«ab- 
titudes produce five major relationship patterns: conflict, 
containment~ - aggression, accommodation, cooperation and 
collusion. 


Walton and McKersie in their classic book, A_ Behavioral 
imeory .Ofes Liabours Negotiations, ,» describe, these five patterns 
as follows: 


WGovtliGte. iesaniee opatrern othe. narties.. feel. .extremeby 
competitive. There is essentially a denial of the legitimacy 
of the other party's ends and means. The company is deter- 
enews cO. COLUsSe. TO. deal ewitn unions jt, at all. .possible. - If 
recognizes the union only to the extent imposed by law and 
union power. In the company's pursuance of this policy it is 


constrained only by the letter of the law (as law enforce- 
ment feasibly can Bee DrouUgnt.© LO. De dit amp government 
agencies): "Yt “is ‘Certainly not constrained by the spirit. of 
the law. Coexistence is not a policy but a temporary state 
OTe PA a tts 


‘it. Gisia note sunprisingenrhenathatl. @theseoanuiess Nave, ess 
entially no positive concern Olen aGlle other's internal 
affairs... They might. °tn . fact, ber inchined. Rion wdestroveecire 
other organization; “they juwoulde ate eleast (5) ery nappy tito ercon— 
tribute "to. the downfall” of the offivctars “or the other warty, 
either company management or union leadership, as the case 
might be. | 


"Other attitudes are extreme distrust and hate. The par- 
ties: correctly distrust. each other's motives and actions; no 
quarter is asked and none is given. Their disliking for each 
other frequently assumes irrational proportions. Because of 
the prospect of irrational and extreme behaviour, the _ re- 
lationship is marked by considerable anxiety. ... 


Containment-Aggression. The parties are moderately 


competitively oriented. Recognition of the legitimacy of the 
other party could be characterized as “grudging acceptance". 
The union is determined to extend its scope of influence, 
and the company is insistent on containing the union's scope 
of action.” In. (their ‘choice of “means ~the™ parties "accent any 
limits: of the’ haw, \“ineluding. a minimum. -det itt) one. maecie 
spirit: of the. aw’ as they “understand 10." [We actuaqn concen: 
of bargaining tends to be confined to the traditional sub- 
jects matter: off wages... Kourssmwandeeworking, conditions: 


"Each#w hashailittWe+srespect “fon? “the “othenssyiofficiahs sand 
internal organizational processes, however, each would 
gladly "weaken — they” organization” “or” "ther (position "O05 one 
otiver’'s” “(offices 1 14a “Ch ise peciid not involve significant 
Sacrifices+ Of putseycown: Eachieparty: would wmnote Only, Dew aingenr- 
ested in gaining the allegiance of the workers but also in 
detracting from the allegiance enjoyed by the other. 


“The parties regard each other with suspicion and are 
mutually antagonistic. Every action is Scrutinized. Raw 
power plays are frankly expected and employed by both sides. 


"Kecommodation.. The iparties...2ace, individualistic. in aaeu 
orientation. Recognition of the legitimacy of the _ other's 
means and ends amounts to an "acceptance of the status quo’. 
Neither ,party..4S driving. hard-to change the nature. of the 
agenda of collective bargaining. They have adjusted to each 
other and have evolved routines for performing functions and 
Settling differences. 


“Each? party, Nasii.a Woderate. amounts, OT , RESPECT wtOfe—elre 
offTcl als: of =the, other “ands .ounsuesiyca , Nands-Ord DpOliGy . Wied 
résvecGus howe itne other's internal organization. There 1s 
little "competition" between union and management for the 
allegiance of the workers. 


"The relaticorsnio is marked by limited Crust. ..the 
level of affect among the? participants is rather low - not 
Strongly positive or negative. They go about their business, 
interacting in a courteous but informal manner.... 

"Cooperation. The motivational orientation is cooperative. 
There is complete acceptance of the legitimacy of the other. 
This pattern -ts' characterized by ‘the ‘fact that the parties 
willingly extend mutual concerns far beyond the _ familiar 
matrersa of Wagesse hours, andtconditionssss. 


Simereseus . likewise Tull. respect /4forrathe. other =.) its 
Organization and officials. The union accepts managerial 
Success as being of concern to labor; management recognizes 
its stake in stable, effective unionism. Inasmuch as_ each 
haseenound: areas in witch’ theslother<rcan be instrumentals eto 
Tesi Owns Obgectivessasit isssitkely to actoJinesucheta wayncsioto 
Strengthen the other organization or its leaders. Finally, 
there is a mutual trust and a friendly attitude between the 
parties generally. 


"Collusion. The parties go beyond the question of re- 
cognizing the legitimacy of the other's ends and means. In 
certain respects they form a coalition in which they pursue 


comuon wends. In, contrast to the, cooperation .pattern,, the 
coalition and the ends it pursues are outside the law. 
Mutual attention is given to areas not really legitimate 
within the mandate of their respective principals (they 
violate the interests of employees or stockholders) or not 
really legitimate under the law (they violate the public 
interest). 


"Close attention may also be given to each. other's 
internal affairs as well, since they have maximum incentive 
to preserve the mutually profitable relationship designed to 
exploit some third party. 


“Trust in the collusion pattern of necessity tends to be 
complete, since it is based on symmetrical blackmail pos- 
sibilities. There is a disciplined avoidance of harming the 
other because of the risk of exposure. Although the parties 
are not exactly friendly, they do tend to be intimate; hence 
the appropriateness of the term “sweetheart relationship", 
which is often used in this connection." 


aq 
Ibid., pp.186-188. 


ii) Factors Which Influence Bargaining Relationships 


What causes these relationship patterns? Generally 
speaking, there are four sets of determinants: (1) en- 
vironmental; factons,. 2° (2)acepensonahitiess. (3) h SOcrd meine o= 
logies, and (4) past and present bargaining practices. 


Declining school enrolments and cutbacks in educational 
spending are probably the two most important environmental 
influences Shaping the bargaining relationships between 
teachers and school boards. The phenomena of declining 
enrolments has resulted in teacher organizations seeking 
improved job security by demanding, at the bargaining table, 
sSurplus/redundancy clauses, seniority Listse lower class 
sizes and smaller pupil-teacher ratios - to name only a few 
of their demands. Because many of these issue areas were 
traditionally) tne.” preserve... Of) unfettered pibodrdadecicnon. 
making, some boards have interpreted these demands as being 
an assault on the board's right to manage the school system 
and “set educational “polrcy. In" "these “sTUuUat Tons, = see se 
lationships between teachers, trustees and administrators 
have become strained as the various parties to the negotia- 
tions become involved in a contest for power. — 


School ».boarnds’ + shaver) ,also. been scaught-biin? aawtanancial 
Squeeze between rapidly inflating educational costs and 
spending restraints imposed upon boards by local property 
taxpayer pressures" and "limited@ a provanclal. drant. tiereds cer 
To control escalating education costs, school boards have 
pursued various cost control Strategies, like limiting 
employee benefits or even removing such benefits as retire- 
ment gratuities, cost-of-living allowances, graduate degree 
allowances and sabbatical leaves. A number of boards have 
tried “to la'y-ofT *statf. ““The- “anxiettes “that accompany “jon 
insecurity, and the resentment that results from financial- 
belt-tightening have, in some cases, shifted cooperative 
teacher-board relationships into competitive-aggressive, and 


even full-blown conflict patterns. 


There is no question, that the personalities. of» key 
Indy ed als we un eIDAagGuculais. GnOSe. Of the» Dinector,.of:.Educa- 
tion and the two chief negotiators, have an important bear- 
iidewsOne etness rehations hip wot eethee|partiesis, Ans}authoritarian 
personality structure - characterized by rigidity to change, 
DOWemAPandaaustatusns strivings, eantolerance., towards opposing 
DelicEs sand *eopiTMiONs.” eEmotioOnalmeicoldness. 4 vandh mistrust) oof 
Gthersee-w OLteEN sCauSes», obherseatogennitiatesgra competitive s:or 
Cont) 1 Gleam belarionsntpyrepathernyento gistabilize savhels Situation. 
Persons low in self-esteem are also more likely to adopt a 
competitive or conflict relationship pattern because of 
their defensiveness, vulnerability ton) .taneats, need for 
greater structure, and fear of taking risks. 


The ideology of an organization is another important 
variable affecting the parties’ relationship pattern. A 
paternalistic orientation centered on a belief in “manage- 
Weniess pLiGics. miiSmeCOndici Ver. .tons.competitionusand-yoconfhiet, 
especially when it comes up against a militant union ideo- 
logy bent on stripping away all vestiges of management 
control. 


FE ina ihys, past and present bargaining behaviours’ are 
important. In particular, the parties' relationship can _ be 
adversely affected by overly aggressive distributive 


Dear gain nde tactics, during. sthe. ahiins testa geqsof » banga ining. 


iiiPeebacdaining.Stratedies eandaa acti cs 


Some of *the, strategies “and .~Lactres, used maby nuskLhied 
negotiators to maintain and promote harmonious relations are 
discussed below: 


a) Creating a Positive Climate through 
the Expression of Attitude Similarity 


Peo aMost Jidirect: strategy efor “building 4o0sitives.inter- 
personal relationships is for the parties to acknowledge and 
emphasize the attitudes they share in common. Attitude 


Similarity usually increases feelings of interpersonal 


ey eee 


attraction. We tend to like other people who hold the same 
likes and dislikes. 


Skilled negotiators have evolved a number of tactics, 
even rituals? thati > help®eito preserve’ fan atmosphere of 
goodwill. Negotiating meetings are usually prefaced by a 
period of Sunformalle "discussione with = tie Sother@ sides ate 
topics)? emight" Sinckude ni Sportsne Kids at sicnool,* tor. €4. load 
social event. These conversations “break the ice"; they 
clarify at the beginning that the participants snare common 
attitudes and experiences, despite being on opposite sides. 
Outside of the bargaining sessions, they may belong to the 
same clubs, work for the same charities, live in the same 
neighbourhood. The emphasis that collective bargaining 
places on differences must be counterbalanced by an emphasis 
on ‘similaraties® The ‘briet imonents'* just priors to. tet istare 
of ao’ collective’? bargaining’ -session:? is 2lane? ideal e-times to 
create a congenial atmosphere for bargaining, to set the 
tone “for “future 'discussion. Thise’taetvic is’ simple andesob- 
vious. It is standard practice before any normal business 
meetings” Yet, P4t' «As" surprising hows often this) srul eee or 


etiquette is broken in collective bargaining. 


Another = 'common 'tacttc as **tol play® downs differences. im 
danguage:' "TA particular,’ by avoiding Ythe ease sof +-"redSRraa 
words. One management negotiator was known for his’ insist- 
ence on ®aistng “Sthevenert spay! tine redde Ove esata yy ara a amar 
“salary schedule", which was the more appealing term to the 
other ‘side. This irritated) thel®teqchers hacadiningleeean) mo 
end because it became a symbol to them of the negotiator's 


pro-management attitudes. 


A’ third tactic > 1s to. establish a . superordinate™ goa 
Improvement in the quality of education, greater teacher 
morale, more effective teaching - these are some of the 
common goals which both sides subscribe to. Ontario teachers 
are trained by their provincial organizations in the skilled 
use’ of ‘this tactic. ‘For example," the -federations teacen thew 
negotiators to make effective initial bargaining statements 


tnat establish an early consensus on bargaining objectives. 


Bey ee 


These statements begin with a "“non-controversial. objective" 
(superordinate goal) and then use those areas of implied 
agreement to launch specific proposals. The following is an 
example of how a teacher negotiator might introduce a re- 
quest for access to board information using a superordinate 
goal. 


“Mra Blacks” I’ *sure™ thatthe Board’ would’ “concur 
that the free and unimpeded flow of information 
bearing on the operation of our school system 
serves the legitimate interest of everyone. This 
information helps the Federation to develop 
informed and constructive programs on behalf of 
the teachers and their students. The Federation 
would like to discuss its proposal concerning 
tne ws rvontse tandy= privileges= of **te@eners to in= 
formation." 


Or, in the case of improving staff morale: 


Mee White, Fo think <I?’ can assume -that “the ‘Board 
is just as interested as we are in seeing that 
the morale and enthusiasm of our teachers remain 
as high as possible. The availability of 
comfortable staff room facilities is an _ import- 
ant factor in good morale. Therefore, the 
Federation would like to propose ...° 


This approach makes the Federation's demands sound 
reasonable because they take into consideration common 
attitudes toward the education system. It builds' a _ good 
pSy¥ycnologicalanclimate' prior? tor-introducing, <a’ /proposal ‘that 
might otherwise appear objectionable. 


Additional. tactics for ~conveyings the notion that both 
Sides share the same basic values and attitudes include: 


e* tackling wre easy eissues first. ‘so'-that “a, spirit 
of cooperation can be established; 


e reviewing, at each negotiating session, the 
successful progress that had been made up _ until 


5 
Taken from the Ontario Public School Men Teachers! Federa- 


tion Verbal Skills in Negotiation: Training Manual, _ p.5. 
6 


Ibid. 


that, «.point,...andi s.Gelati nOdeitiate.SUGCCES Sma Game: le 
parties’ good relationships, and their desire to 
reach a mutually acceptable settlement; 


e expressing a common aversion to outsiders, i.e., 
fact finders, mediators, and provincial teacher 
and trustee organizations and their representa- 
tives. ‘Ax .teacher negotiator "once remarked @togea 
staff member of the Commission that the teacher 
and trustee negotiators were totally unable to 
communicate with the mediator, and were encour- 
aged to reach a settlement if for no other reason 
than to get rid of the mediator toward whom both 
Sides held such dislike; 


® once a settlement has been reached it is custom- 
ary.» for, both +, sidesa« ito. play. adownm «their, gains ayand 


minimize their differences. 


b) Making Short-Run Concessions 


Showing cooperation and being willing to make short-run 
sacrifices in favour of building long-term goodwill is 
another general Strategy for maintaining and improving 
relatTonships.-50ne = of the “tactves” that’ would #talimeeito cunts 


category would be: 


e volunteering to include an item on the agenda 
that may have more benefit to the other side; 


e settling grievances in the preliminary stages to 
express a party's good faith; 


e volunteering to improve contract language; 


e-allowing the other *’side?' to™claim "victory? tr Penis 
is hecessary..to ~secune, political SUP DOFt-m TOF 
ratifying the tentative agreement. 


c) Extending Political Support to An Opponent 


Supporting and Strengthening the opposition leader's 
position within his Own organization is another major 
Strategy used to build an accommodative relationship. Some 


tactical examples would include: 


e encouraging senior union officials to discuss the 
resolution of grievances; 


e providing the chief negotiator with some advance 


information to assist him in performing his role, 
and looking good in front of his troops. 


a any So 


d) Conferring Respect on the Opposition 


A fourth strategy involves conferring legitimacy, re- 
Spectme Ofmestatus sonomembersauof fthe others teams Enis is an 
area where many teacher and trustee negotiating teams run 
into trouble. Here are some common examples of the tactics 
teachers and trustees have used in the past which resulted 
in a further weakening of their relationship: 


e insulting the other side by sending to the 
bargaining table individuals who have no author- 
ity to make decisions; 

e showing contempt LOm@eestnen (leGuwinacy so. ste 
teacher’si@"federation,s or ’etheys ability: »iof, *ithose 
present at the bargaining table to represent the 
interests of teachers; 


eT INGLCeeind ud £d1Sdawns foredpanttcipating acim} the 
collective bargaining process per se; 


e approaching the bargaining process in a_e )pa- 
ternalistic manner; 


e being insensitive to the other party's need to 
Stdtemeiuse sposition withs care) ‘and™=*d'elioperateness . 


e denying the opponent the right to have adequate 


time to analyze an offer and prepare a counter- 
offer. 


A negotiator can show respect for the opposition by 


observing any of the following common courtesies: 


e don't smoke in Situations which would cause 
discomfort to members of the opposition; 


e be punctual when attending meetings; 

e honour’ your’ obligations and commitments, e.g., 
send letters out as promised, respond promptly to 
telephone messages, etc.; 

e be a good listener, be patient, don't interrupt; 

e be friendly, soft spoken; 

e be honest; 


e maintain a sense of humour; 


e don't quibble; 


e apologise when you are wrong; 


e in general, appeal to the opposition's "finer 
instincts”. and trys to. follow, ,the jgoldens urulien. 


e) Dissociating One's Self or One's 
Opponent from Harmful Acts 


A less pro-active and more reactive strategy for 
maintaining harmonious relationships is;, thes” technimue son 
dissociating oneself from actions which the other’ side 
dislikes. It is a defensive strategy. Some of the common 
tactics include: 


e blaming others who are not present at the 
bargaining table for the objectives or outcomes 
of bargaining... “We re’ not cin favour (of oursuina 
this issue, but we've been forced to by a milit- 
ant membership." "The trustees want to make a 
settlement offer that protects the  teachers' 
wages from the effects of inflation, but there 
are many) poor ‘farmers . and jsenior’*™citizens™ on 
fixed incomes who cannot accept large increases 


in property taxes." 


e dissociating oneself from past actions. "We've 
all.amade mistakes.) ims the ls pastyecThisyveanepolLn 
Sides have resolved to improve the working rela- 
tions among teachers, administrators and 
trustees." 


e sometimes one side will try to assist the other 
in? dissociating “41Cself from. a) nig¢erdive aotver. 
"The teachers realize that the board's latest 
offerivis Clown ine comparison to ithe offerserotner 
boards have made to their teachers. Admittedly, 
Our board may not have the same tax base as other 
boards, but we are confident that through con- 
tinued “hdrd * bargaining “and the expression “of 
goodwill and cooperation that have become 
characteristic of teacher-board relations in this 
county, we will arrive at a settlement that is 
acceptable to both sides." 


f) Using Rewards and Punishments to Shape Behaviour 


The judicious use of rewards and punishments to shape 
the other’ party's: behaviour _2is jwanother. major sstrateqy Yin 
developing a successful bargaining relationship. The use of 


rewards can be particularly effective. For example: 


oe 


e offering compliments to the other’ team for: 
adopting a problem-solving orientation, being 
well prepared for a meeting, making a_ balanced 
presentation, or.* extending ..a ‘concession. Such 
compliments, if made in moderation by a= party 
who already enjoys a good relationship with the 
Ouner side, can shape behaviour, “or “at” least 
point to an acceptable standard of behaviour; 


e expressing appreciation, particularly through 
neburningul’a sfavourn or. ‘concession, can be a 
powerful reward. When a negotiator is confident 
that a concession by him will be reciprocated by 
an equally significant concession by the _ other 
Siae, trust-butiding” '“and= risk-taking» can’ ) take 
place. 


Although generally less effective, punishments can also 
be used to prevent an opponent from deviating from an ac- 
commodative relationship. Punishments, however, should only 
be used as a last resort to preserve or defend the relation- 
Ship. The problem with using punishments is that they often 
Gall forth  responses*¥ofer the=-same- kind’ and'?“Wead='to “an 
SsGalatrOn Ot tie, ,cOn tl 1et. 


Generally, punishments should not be used to. alter 
spontaneous behaviour, for example, the release of emotion. 
If used, they should be specifically directed at the con- 
scious,’ tactical Sactions’®of the? other@teah ‘and thediri® in- 
itiation or removal should be made contingent on the other 
“party changing or stopping the undesired behaviour. Some 
examples of punishment tactics include: 


e reminding the other chief negotiator that he is 
not living up to his role obligations. “These are 
not the bargaining tactics we expected from the 
Chain afan OT eat nies peoard .vos “Education!” - "Surely. = a 
professional negotiator can be expected to live 
up to his word. A deal is a deal!’ 


e making negative attributions about another ne- 
gotiator's personality or professional compet- 
ence. "Only someone completely lacking in in- 
LEGnicy HPwOULG talrygveoO. spulibjiaas. trick h Tike’s that’. 
“That's another blatant example of how teachers 
in this board care more about featherbedding and 
protecting jobs than they care about the welfare 
Of ~wheir Istudents”. 


e direct threats and sanctions, e.g., walking out 
of negotiations, refusing to make the next move, 
threatening harder bargaining next year, 
threatening "stoitsor” tractually*oetil tiger bad faith 
bargaining ‘chranges; for) (aster ft fers. ana surike 
votes. 


D. PROBLEM-SOLVING BARGAINING 


In distributive bargaining the parties treat the issues 
as though their interests were diametrically opposed; in 
problem solving bargaining the parties approach the issues 
with the belief that both sides can gain from finding a 
solution to the problem. Although each side may not gain 
equally in the resolution of the problem, there is at least 
a.apossibihity fonedoint egaitn. 


The retirement gratuity issue provides a good example 
for comparing the kinds of bargaining outcomes that derive 
from distributive and problem-solving bargaining. 


Teachers in the province of Ontario are granted 20 days 
sick leave per year. In addition, most school boards allow 
their teachers to accumulate the unused portion of their 
Sick leave to provide protection against long term illness. 
To prevent the misuse of sick leave, most boards in the 
province established a gratuity which paid the teacher, upon 
his retirement, a monetary sum that could range up to a 
maximum of one half his final year's salary, depending on 
the amount of sick days accumulated. 


However, after reviewing the report of an accounting 
firm commissioned to study the retirement gratuity issue 
(the “Wyatt Report"), the trustees now contend that the plan 
is an anachronism. They claim the payment of a retirement 
gratuity is no longer needed in view of significant in- 
creases in teacher salaries and the generous teacher pension 
plan now provided under the Teachers' Superannuation Act. In 
particular, the trustees are concerned that the continuation 
of the “plan in its present form Will,” sine@tneir wrew, rereate 


serious unfunded financial liabilities for the board. 


In terms of distributive bargaining, the trustees come 
to the bargaining table with the initial position that they 
want the retirement gratuity plan removed from the collec- 
tive agreement. The teachers, on the other hand, hold firm, 
declarang pacnisgeto | be ca, nstrike, wissue.yatheyyefeel ssthiscaismera 
benefit they have struggled to achieve and they won't tole- 
rate the board's attempt at "contract stripping". The re- 
solution of this issue is frequently some form of compro- 
mise: a committee is struck to study the issue; the plan is 
“grandfathered. | ives, news teachers) do» not. receive:-a .gra- 
toityaeome the awlaniagisine cappedisisivce., .thescgnatuityrawil les not 
pay more than, say, $14,000. 


Under problem-solving bargaining, the parties try to 
resolves tniesenissue »to*s maximize ‘their. .jotnt-« benefit. For 
example, the teachers may be willing to give on the retire- 
Ment Gratuity issue in return for the board funding ‘a long 
term disability plan that would protect new teachers’ who 
have not had an opportunity to build up their unused sick 
leave. Alternatively, a board might be willing to grant 
severance payments to redundant teachers in return for 
removing or limiting the gratuity. Removing the gratuity in 
PeLven tor .a- lower PTR. would be another “possibility -for 
achieving a joint pay-off. The board would eliminate the 
gratuity and improve the quality of education while the 
teachers could improve their working conditions and increase 


their job security. 


One of the major differences, then, between distributive 
and problem-solving bargaining is that in the former inst- 
ance the parties consider only their own interests and 
battle their way through to a solution which often turns out 
to be some form of compromise, while in the latter case, the 
parties try to acknowledge their mutual problems and_ work 
their way through to novel solutions which satisfy, to some 
extent, the needs of both sides. 


In the abstract, the problem-solving process’ involves 
three steps: (1) identifying the problem; (2) examining 


alternative solutions and exploring their consequences; and 
(3) establishing priorities and making a decision(s). 


Imethe first’ step) "identifying thee problem) “the ®parties 
freely and openly exchange all information about the pro- 
blem, as they perceive it at the time. A statement of the 
problem is then formulated in clear, specific terms. In step 
two, the parties create a set of possible solutions to the 
problem, and for each solution infer its potential consequ- 
ences on the basis of the available facts. It is essential 
to this step that the parties thoroughly and. accurately 
gather all possible information about the potential 
alternatives and approach the task in a sincere and creative 
fashion. Finally, in Step three, the parties discuss 
candidly their own preferences and examine -all of the solu- 
tfons in’ search of one’ that best®'satisfies. the®needss of spoch 
parties. 


For *the™. process?» ‘to’ 4work! successfully, wMeither’ @parcy 
should establish, at the outset, a “minimally” acceptable 
solution “or “impose arbitrary” restrictions «ton \tnes*lengtherog 
the search procedure. Each Side must keep an open, flexible 
mind. 


There are several factors that enhance the effectives of 
problem solving. Perhaps one of the most important’ is 
motivation. Both parties must be motivated to make the 
process work. Success does not always come easily. There 
will often be times when the parties will have to cycle 
through the process again: redefining the problem, exploring 
new alternatives, taking another stab at coming to an ac- 
ceptable solution. Both sides must be patient, dedicated to 
resolving the problem, and willing to make short-run 
§ JERI hECES. 


Because sacrifices are sometimes required, there can be 
differences in the direction of the two parties' motivation, 
finding expression in: disagreements over the nature of the 
problem, suppression of relevant information, a disregard 
for certain alternatives, and disagreement over the type and 


Weightemof Criteria to, be used an ,selecting a solution In 
addition, even if the parties are motivated in the same 
direction, the strength of the motivation may differ, and 
consequently, problems of coordination may develop. For 
example, a party with the stronger motivation to resolve the 
problem is more likely to make relevant information § avail- 
able at the bargaining table; will want to spend more time 
in searching for possible solutions; and will be more dis- 
criminating when it comes to selecting an acceptable solu- 
tion. This asymmetry in the parties' dedication to working 
through the problem can create problems. One is reminded of 
a comment by a Director of Education who once said, prior to 
entering a problem solving process: "The board is going to 
give this ‘love-in crap' a try, just to see if it works!" 


A second important factor in promoting successful pro- 
blem-solving is establishing an adequate flow of accurate 
information and using a common language. By information, we 
mean both factual objective information ("the numbers") as 
well as the more subjective, personal data like feelings, 
beliefs, attitudes, intentions, expectations, etc. Both 
types or levels of information are usually needed to get at 
the problem, and design effective solutions. A common 
language, involving shared meanings, is important in order 
to coordinate the implementation of agreed-upon solutions. 


A third factor making for successful problem solving is 
trust, anda) its, ~nelateds concepts. of gopennessiiand® risk taking. 
A supportive, trusting climate encourages people to speak 
freely and spontaneously without fear that their statements 
will subsequently be held against them. It allows the par- 
ties to free up energies, which might otherwise be diverted 
to, erecting «personal »-and «.group defensese ito” apple tos tne 
problem-solving task. 


Trust levels are related to information flow. Someone 
who feels threatened is more likely to control the informa- 
tion he gives out, to be less open, less risk-taking. He is 
also more likely to be defensive and perceptually distort 
the information he receives through selectively attending or 
in-attending to certain statements, projecting anxieties and 
motives onto others, and so forth. 


Inacthe iwremaindiers cof eethisir section Sewemwilt Drietiy souc- 


lines! some|.ofesthelemajor strategies’ and tactics the “perties 
use to facilitate integrative or problem-solving bargaining. 


i) Problem-Solving _ Strategies 
a) Identifying the Problem 


It is.simportant to identify problems Vas, earlys *as9apocce 


ible, prior to the parties' positions becoming polarized and 


we SA ew 


entrenched. Most school boards have set up joint’ liaison 
committees with their teachers in order to identify issues 
early on. One board, for example, has set up a "Common 
Concerns Committee" composed of eight representatives, four 
from the administration, and four from the branch affiliate. 
me ‘commirctee’ 1s" "to meet°'on? a’ regular basis, “normally 
monthly, to discuss “issues and matters of concern to either 
tie =oranen Attiiiace ~ or tle —boara . “Although “it Ts’ a “con-= 
Sultative body, it has the right to invite resource people 
to its meetings and “make recommendations it deems. ap- 


propriate in the circumstances". 


The purpose of these liaison committees is to identify 
emerging problems and effect some resolution of the matter 
in a problem-solving atmosphere, rather than allow it~ to 
develop into an emotional issue that could be carried to the 
negotiating table and dealt with by distributive bargaining 
procedures. . 


The presentation of a matter of concern is important. A 
teachers' group can approach a school board with an array of 
demands covering PTR, class size, seniority, and severance 
Say een teecan approach. tne «board «With a Set./O1™ 7DLODlems 
relating to job insecurity, decline in teacher morale, and 
deterioration in working conditions. The first approach does 
not clearly express the teachers' needs and_ unilaterally 
sets out solutions. The second approach focuses on a party's 
needs and does not prescribe ae solution. Experience’ has 
Shown that the needs of both parties are more easily integ- 
rated when a matter of concern is expressed in terms of 
problems rather than_ solutions. 


Problem-solving is also more successful when_- problems 


and solutions are expressed in specifics. Discussions that 


7 
PaerGlc ) /.13.0,0,0) 01 tne’ East «York Secondary Agreement 
1980-82. 


involve .abstract, principles can,.lead.. to. two «sorts. .of) cai 
FACULEI.C Sa First, disagreement over principles frequently 
disappear when the parties get down to talking specifics. 
Mediators often try to reduce conflict by leading the par- 
ties' away from fruitless arguments over general principles 
and matters of philosophy. The second problem with discuss- 
ing abstract principles is that consensus can obscure Ser- 
ious differences of opinion at the level of implementation. 
One of the keys to problem-solving is uncovering problems, 
of, findangisune: .ceal sources of disagreement. 


Lastly, -ctheynabilitys tos. listenceandy-ask, .questionseminasan 
informal, exploratory manner is extremely important for 
identifying and subsequently resolving the underlying pro- 
blem. William F. Whyte has described the dynamics involved 
in active listening: 


"When a man states a point of view on which you 
disagree,» there “are “two --contrasting ~waystee or 
meeting the situation. You can immediately bring 
in counter arguments to show him that he _ is 
wrong. Or you can express interest (not approval) 
in his point of view and ask him to tell you more 
about it. Why does he feel the way he does? What 
ise ebenind Nis ttn king? 


"These two moves lead in opposite directions. The 
first move leads to increasingly sharp disagree- 
ments, marked by brief and rapid interchanges, 
interruptions, and rising emotional tension. 


"The second move leads to relaxed tension and 
makes agreement possible. The man does not feel 
under pressure to get out a statement in a hurry 
and«»prepakeaton, counterattack. He iS,.aDl@Qwto etahk 
to the subject’ and “around dts) “in: lane omonmaie 
exploratory manner. Both parties are then better 
able to 3 size up possibilities of getting 
together." 


b) Searching for Alternative Solutions 


Effective problem-solving depends on the willingness and 
ability of each side to identify and mutually consider the 
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widest possible range of alternative solutions. Negotiators 
have developed a number of procedures that facilitate this 
part of the problem-solving process. First, it is common for 
one side to give the other some advanced notice of the issue 
it -wisnes to “drs.cuss:. w Thiss)jead” “timesigives pieach. sides wan 
Opportunity to adequately study the matter and do_ some 
preparations for the discussion, to give consideration to a 
number of alternative solutions and to be able to enter 
negotiations with some clear ideas about what further in- 
formation is needed. 


Secondly, if at all possible, negotiators try to resolve 
complex issues away from the bargaining table. The time 
pressures and conflict atmosphere of the bargaining table 
inhibit joint, informal exploration of the issues. 


A third procedure involves the proper sequencing of 
agenda items. Three factors are important here. The agenda 
shouldy Abe) structured ins ap *logical,. ordered: fashione that is 
Samuspaetony Sto, botiyrrsideso. Vite tis stinctedibley> Duta ‘sadly 
true, that a number of negotiations between teachers and 
trustees have broken down for no other apparent reason than 
the two sides could not come to any sensible agreement on 
the procedure for sequencing agenda items. Selecting items 
that have the greatest potential for resolution and placing 
them at the top of the agenda is a second important factor. 
By quickly establishing some initial successes, the ne- 
gotiators can create a climate of optimism and a sense of 
momentum that can carry over into the negotiations. on 
tougher issues. A third factor to keep in mind, is that the 
bargaining agenda should be kept flexible. New issues can be 
added if the discussions uncover new possibilities. 


c) Establishing Priorities and Choosing 
the "Best" Solution 


The parties must give themselves adequate time to 
complete the search process, if an optimal solution is to be 
selected. The best solution is usually not chosen under the 


pressure of time and the threat of sanction. In addition, 


each side must be open about the costs and benefits of each 
alternative and honest with each other about their own 
preferences for a solution. This often means, in the case of 
management, releasing financial data and, in the case of 
unions, discussing internal political matters. 


Finally, the "best" solution is one that allows’ each 
party some gain. This may be achieved, in part, by either 
breaking down an "“all-or-nothing" problem into its component 
parts and making "tradeoffs", or linking various issues 
together into a total package that resolves the needs of 
both sides. 


ii) Single Team Bargaining 


Several school boards in the province have experimented 
with a form of problem-solving bargaining, called "single 
team bargaining". The concept was developed by Tom Crossman, 
now a consultant in London, Ontario, while he was working at 
Labatt's Breweries. The Single team process tries to 
eliminate the traditional "win-lose" or adversarial style of 
bargaining by making a number of changes to both the 
Structural arrangements in the negotiating room and_ the 
ground? "rulées® for’ pargaining. 


What'- foltvows’-is'© a ‘brief’ summaryo*ot *itheeeprincipres: of 
Single team bargaining and some of its advantages and 


limitations as seen by Tom Crossman.> 
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Unpublished manuscript, undated. For another example. of 
problem solving bargaining see Roger Fisher and William 


Ury, Getting to Yes: Negotiating Agreement. Without Giving 
In (Boston: Houghton Mifflin Company) 1981. 


a) Structural Changes 


Crossman found that the basic seating arrangements in a 
bargaining room can affect the atmosphere or climate of 
negotiations, often in a subliminal manner. The usual seat- 
ing arrangement in adversarial bargaining is for the members 
of each team to line up on opposite sides of the bargaining 
table. From the moment the negotiators enter the room and 
assume their positions at the table, cues are emitted which 
define the situation as being one of competition, with the 
result that participants' subsequent behaviours often con- 
mOrmy “LOF onisn™  neeiaiteaerianition+.ofethe «situations 


Crossman proposes to rearrange the physical structuring 
of the room to encourage a* more cooperative atmosphere. In 
Single team bargaining, the table is removed and the par- 
treupants are Pusvally Vrequired’.)to Ssit™-interspersed? iin va 
Gircie. “fain treonrtortablhe- -sarmivichairs ent het obarfgaining table 
serves no real purpose during bargaining except to act as a 
symbol marking a boundary between the two opposing sides. It 
encourages ’divasions SFor’ purposes -ofe writingyeshe found that 
negotiators had no difficulty in taking notes if they used a 
Culpaapoardugplacedin on itheime@laps ive vy icinculer “seating? \ar- 
rangements allow all negotiators the freedom to see and 
Speak freely with other negotiators in the room. Arm chairs 
are used so that arms can be rested by the sides rather than 
folded across the chest, which might connote a closed mind 
Or uncooperative attitude. 


b) Ground Rules 


Crossman has established some ground rules for single 
team bargaining. Very briefly, these include: 


1. Anyone may speak. In adversarial bargaining, members are 
not allowed to speak unless they get permission from their 
chief negotiator. The latter usually does most of the talk- 
ing. The purpose of this rule, as discussed previously in 
the section; «ona, distributive _bdargaindangess sis. ae t0 wrcontholes op 
limit the communication flow; a team does not want to have 
any information transmitted to the opposing side which might 
weaken its bargaining position. Members of a team are even 
counselled to suppress any type of facial gesture or body 
movement that might give away clues to their real bargaining 
position. Single team bargaining, on the other hand, tries 
to free up the communication channels by encouraging each 
participant to speak openly. In fact, members who might be 
unwilling to contribute fully to the discussion are actively 
discouraged from attending the sessions. The full par- 
ticipation of everyone is necessary for the _ problem-solving 
process to work effectively. 


Crossman has found that the expectation for everyone to 
contribute tothe. discussion -has..a significant impact. on ache 
behaviour of the participants. The members become more 
involved, and as they see themselves making meaningful 
contributions toward the _ resolution of a_- problem, their 
attitudes toward the process begin to change. Their initial 
caution gives way to excitement; their suspicions turn into 
enthusiasm; and people begin to feel good about themselves 
when they find their opinions are not only desired, but also 
respected. Team building is therefore promoted by encourag- 


ing everyone's involvement in the process. 


2. Everything is off-the-record until the group reaches a 
solution. Nothing any member says is binding upon him or 


her. Everyone is entitled to change their mind. 


This ground rule is extremely important for establishing 
trust, openness and risk-taking. It encourages spontaneity 
and gets the creative process working. Ideas are looked at 
objectively, and dispassionately. A stream of potential 
Solutions are tried on for size, with no commitment to any 
particular solution being intended. 


Pore tnise around veulie *¢torRWwonk?’ successtailiyy “ateits! Sam 
portant for management to recognize right at the start of 
Single team bargaining that they must be prepared to allow 
the union to back away from any solution which might cause 
them political problems with their membership. If a par- 
ticular solution reached by single team cannot be ratified 
by the membership, management must not expect the union to 
Nova eLOm Chiat Olucron. -4LtU Must. be. discarded, .and-. oa’ "new 
solution found. 


Sen Estab Shing constraints 4 ataythemsroutsets./) Financiala watrid 
political constraints must be stated openly at the beginning 
of the single team process, or prior to the discussion of an 
issiese Bach siparty> muster alsontichedarly statew ist priority 
issuesce and sits tbottonse! Iarer Gon swithese gtissivess. onhisg 1) of 
course, goes on in adversarial bargaining when the _ chief 
negotiators use sign language or private, off-the-record 
meetings to express their true needs. What happens in single 
team bargaining is that this information is identified and 
transmitted early in the process, therefore saving large 
amounts of time that can be used in searching for solutions 
that’ can belo benefit ato obotih® sides. 


4. One team, notietworo Ite isthecritical tolitheezsieecess tofirothe 
Single team bargaining process that everyone respect the 
needs of others, whether they be union or management. 


One can easily detect when the members are functioning 
as a single team. The terms “union” and "management" are 
used infrequently. The pronoun “we" crops up repeatedly. The 
members become friendly with one another; they respect each 
other's constituency. An esprit de corps develops. 


5. Random input. The participants are encouraged to use 
lateral thinking as opposed to vertical or logical thinking. 
Any idea, no matter how absurd it may appear at first 
glance, is carefully explored before it is discarded. This 
ground rule is also designed to reduce inhibitions and 
facilitate spontaneity. 


6. Schedule large blocks of time. The problem-solving pro- 
cess requires large blocks of time to be successful. Hours 
of intensive discussion may go by before a_ breakthrough 
arises. Every participant must therefore be fully committed 
toni the wprocesselandWapproachisitweds armtuld=tinet9job.0 Other 
work must be postponed, indefinitely if need be until an 
agreement is reached. 


7. Complete and accurate use of information. It is important 
that call ‘cofie'the “pdrticipants “have” complete accesses to ain 
information. Solutions should not be reached on the basis of 
rumour, emotional distortion, or inaccurate information. 
Adequate research is necessary for good decision-making. 


8. The spokespersons for each side act as moderators of the 
diisicuss ion, snotnyas »chiefprvnegoti atorse viiheyir thy tosekeeparthe 
negotiations moving. The spokespersons will normally try _ to 
ensure that every member of the team has an opportunity to 
Speak and be heard. 


9. Satisfy the real needs. The single team concept assumes 
there is a need for greater employee participation in re- 
solving Gtissues Pat fecting@'their =yobs.. “It WsP a process thats 
designed to satisfy the real needs of people. 


10. Put agreement in writing. When the team eventually 
decides*® uporve®a @solution “that 91s "most ~aeceptaple” tor tne 
groupypabris put ewe writings andw then? cclearedsswiths thavtwo 
parties. The agreement is then presented to the constituents 
for ratification. 


c) Advantages of Single Team 


1. Single team bargaining encourages the parties when pre- 
paring their proposals to present problems rather’ than 
solutions (or demands). This prevents the membership’ from 
becoming fixed prematurely on one solution when alternative 
Solutions may be equally as satisfactory, or even better. By 
keeping demands vague, members of the single team have 
greater flexibility for exploring solutions. 


2. Experience indicates that management representatives are 
USUciive MOLCeeW linha e GO, 1ASCONGAaNG. COpachy tho sconnect ir- 
ritating practices when presented with problems rather than 
union demands that are arrived at unilaterally. 


This procedure is less offensive to most management 
people. It is not as threatening. They don't get the feeling 
that they are being "run over" by the other side. They, too, 
Wate lLOn .CONLFIDULe ito... then ssolution;s) to feel’ that “they “have 
something to offer. A solution that is reached bilaterally 
is also one that is better administered during the term of 
the agreement, because both sides have approved it and have 
an investment in seeing it work successfully. 


3. The real problems are more likely to be discussed in 
Single team bargaining because the phoney issues, or window 
Gressind,uearew NOL. Cannied Into .bargaining.-by “the. party 
Bepresencarives.as ne . traditional, thrust ~ and . parry, of --ad- 
versarial bargaining is absent. Showmanship, pretense, 
grandstanding, and insincerity are much diminished. 


lite acl Mate (Olav adgversari dis Dalai and sCss . 1 Cer ings.> Of 
hostility and frustration, are replaced by friendliness and 
trust. The use of innuendo, sarcasm, exaggeration and mis- 


leading statements are dramatically reduced. 


5. The process encourages a cooperative problem~ solving 
atmosphere that may be carried over as an effective pro- 


cedure for administering the contract. 


d) Limitations 


1. Single team bargaining cannot be implemented effectively 
in an atmosphere of mistrust and suspicion. 


2. Complete openness iS necessary. 


3. Each side must be equally committed to making the process 
work. 


4. Single team bargaining requires practice. It is un- 
realasticowtO.<eexpect ~.immediate, | results. Sometimes a. items 
necessary to move into the single team process gradually, 
eithes».by Afiest cusing. pit. during contract sadiministrcar onsen 
slowly incorporating successive elements of single team 
bargaining into each succeeding set of negotiations. 


5. Single team is used more successfully for resolving 
working conditions issues, where solutions can often be 
found to satisfy the needs of both parties. Monetary matters 
are less easily resolved by single team. 


6. Ratifying the agreement may be a problem. Some sections 
of the constituencies may harbour’ suspicions, believing 
Single team to be a process of merely co-opting the inter- 
ests of one side or the other. This is often the view held 
by the so-called “hawks" on either side. There may also be 
elements within either the teacher or board constituencies 
who have a vested interest in adversarial bargaining and 
would like nothing more than see single team fail. 


7s. Singlie..team is more, successful...in. resolving. _issuesye of 
local o.jmportances. Issues. .with. «provincial, ..import.. areusness 
easily resolved. 


E. RELATIONSHIPS AMONG THE FOUR PROCESSES OF BARGAINING 


In many respects the process of distributive (or power) 
bargaining is a polar opposite to the process of cooperative 
problem solving. The strategies and tactics required by 
distributive bargaining CONTiace: “WIth '* OF’ “contradi cee” the 
strategies and techniques necessary for successful problem 
solving. In a very real sense, negotiators are faced with a 
dilemma at the outset of negotiations. They must choose 
which one of these two mutually exclusive processes they 
wish to follow. Once a decision is made to adopt power 
bargaining over cooperative problem solving (or vice versa) 
the types of strategies and tactics associated with the 
remaining two processes -_ internal bargaining and at- 
titudinal structuring - become severely limited. Under power 
bargaining, for example, negotiators are not likely to be 
concerned that pre-negotiation membership expectations are 
adteevaridnce owien tnose~ Of “the § opposition. © Nor are power 
bargainers likely to use pressures to revise membership 
expectations downward during the course of negotiations to 
bring them into line with those of the opponent. Perhaps of 
much greater concern to power bargainers are the problems of 
rationalizing failure and obscuring and misrepresenting the 
actual level of settlement. Attitudinal Structuring 
techniques like expressing common values and_— attitudes, 
Making snort "run sacrifices, *and “extending political’ ‘support 
to the opposition are not generally followed by power 
bargainers. 


Grasping the complex inter-relationships among these _ four 
bargaining processes represents an important key to unlock- 
ing the mysteries of collective bargaining. 


THE STAGES OF LABOUR MEDIATION 


The mediation process, like the negotiations’ process, 
can be separated conceptually into three general stages. In 
Stage one, the mediator is primarily concerned with achiev- 
ing acceptablility and diagnosing the situation. In _ stage 
two, the mediator uses his(her) understanding of the situa- 
tion to devise various strategies and tactics that will 
facilitate the negotiations process. In the last stage, the 
mediator often has to create or apply pressures for settle- 
ment. 


These stages, of course, are an abstraction. A mediator 
is always trying? to analyze “the” ‘situation ds 1c sun folGds. ene 
is constantly processing information and sharpening his 
understanding of the underlying problems. Pressure can also 
be applied at almost any stage. Subtle, covert sorts of 
pressures may be used early in the mediation process while 
more aggressive and overt forms appear’ at the late stages, 
particulagly . just. sprioc .to of). during) “strikew ones cer our 
action. Although the three stages overlap one another to 
some extent they do describe fairly accurately the basic 


flow of the process. 


In this section we will describe briefly the three 
Stages of mediation to give the reader an overview of the 
process. 19 In later sections we will look at each of these 
Stages in much more detail, concentrating on the actual 
Strategies and tactics mediators use in each stage. 


10 
The following description is taken from Thomas A. Kochan, 
Collective Bargaining and Industrial Relations: From 


ie see ll =-_—-_ ee ee  - 


Theory to Policy and Practice (Homewood, Illinois: Richard 
D. “Irwin Ince, 1980) Mp p27 9-252. 


Stage I: Developing Acceptability and 
Diagnosing the _ Situation 


“During the initial stages the mediator is primarily 
concerned with achieving acceptability, identifying the 
issues in the dispute, understanding the underlying’ ob- 
stacles to a settlement (the sources of conflict or impasse 
involved), the attitudinal climate between the parties, and 
the distribution of power within each negotiating team. The 
initial stages of mediation call for a relatively passive, 
questioning and listening role on the part of the mediator. 
Normally this takes place by meeting with the two negotiat- 
ing teams and by shuttling between them to explore ways of 
getting the negotiations off dead center. In these initial 
Stages, the parties will often lash out at their opponents, 
exaggerate their differences and the intensity of their 
resolve to stand firm on their obviously ‘reasonable' posi- 
trons; ind anteynato convince othe ,».meddator,,,of sntheing! own 
rationality and the stupidity or unreasonableness of their 
Opponents. It is in these early separate sessions where the 
bonds of trust, acceptability, and credibility are either 
being established between the mediator and the parties, or 
the parties are beginning to form negative images of the 
capabilities of the mediator.’ 


"Clearly, the mediator is being tested by the parties. 
Some of the same grandstanding that occurs in the early 
Stages of the negotiating cycle is repeated at this point 
for the benefit of the newest entrant into the process. 
These separate sessions also give the parties an outlet for 
their pent up emotions and frustrations. The biggest chal- 
lenges for the mediator at this stage are (1) to accurately 
diagnose the nature of the dispute and the obstacles to a 
settlement, and (2) to get something started that will 
produce movement toward a final resolution. Both parties may 
be reluctant to take the first step (a mediator is often 
faced with the unhappy statement of one party that ‘we made 
the last move so the next move is up to them', only to 
proceed to the other side and hear the same thing). The 
mediator cannot let the hesitancy of either party to move 
first stop the process before it is given a chance. Neither 
papay, wei Ngerallaselakekihoods; wants + thisy<to shappen, aor! the 
mediator would not have been called in the first place.’ 


stage. Il: . Facilitating. the .Bargaining» Process 


"Assuming the mediator overcomes this initial strategic 
dilemma, the next step is to begin exchanging proposals and 
counterproposals and testing for potential areas of 
compromise. Note how important an accurate diagnosis of the 
unde alying yvasourcess, Of a mconTlict« sissagahenjomediator iss hb now 
beginning to intervene more actively by trying to establish 
a framework and a procedure for moving toward a settlement. 
If the mediator has misjudged the underlying difficulties 
and tries to push the parties toward a settlement prematur- 
ely, or in a way that does not overcome some major obstacle, 
credibility and acceptability will be lost and the _ process 
will break down.... 


"During this second stage of the mediation process the 
mediator continues to probe in order to identify the rela- 
tive priorities and bottom-line positions of the parties and 
keeps listening and questioning to find possible acceptable 
solutions to the outstanding issues. Once these proposals 
and counterproposals begin to be exchanged and discussed, 
the mediator attempts to determine whether the _ bottom-line 
positions of the parties overlap or are close enough to try 
to press for a modification that would produce an agreement. 
Here is where the accuracy of the mediator's estimates of 
bottomline positions become crucial to the_ process. Also, 
timing becomes crucial. If the bottom-line positions are 
judged to be close enough to push toward a settlement, the 
mediator may begin to take a more active, assertive, or 
aggressive role in suggesting actual compromises, pushing 
the parties to make compromises they earlier stated they 
would be unwilling to make, and in general, trying very hard 
to close the gap between the parties. Engaging in_= such 
active or aggressive tactics prematurely, however, that is, 
when the parties are really too far apart, when the pressure 
to settle does not exist, or when some political constraint 
Stands in the way of a settlement at that time, ruins the 
credibility and acceptability of the mediator. The more 
experienced the negotiators are, the less willing they will 
be to allow the mediator to “push them around" in this way. 
The mediator will get the message quickly, unambiguously, 
and quite directly - someone may simply walk out! When 
conditions are not ripe for a settlement, the mediator must 
hold back (for the time being) from aggressive tactics - 
when “the! sttuatton ?eits “9 ripe, ea USietthkements enays inoe & occur 
unless the mediator engages in them." 


Stage! “tli Pireatlings Pressures 4 for” Settlement 


"As the pressure for a settlement builds and the media- 
tor senses that the time for the final push toward resolu- 
tion is at hand, the aggressiveness of the mediator accele- 
rates. No longer is the mediator spending as much time 
passively listening to ‘the party's arguments and 
rationalizations or to exhortations about the problems with 
the other side. Instead, the mediator is negotiating hard 
with both parties, trying to get them to face reality and 
perhaps to adjust their expectations and bottom-line posi- 
tions. The mediator may be more actively Suggesting 
compromise solutions, yet being as careful as possible to 
avoid getting over-identified with a specific compromise or 
Settlement point. The fear is that over identification with 
a solution that one or both parties reject also implies 
rejection of the mediator and limits his or her continued 
usefulness. Thus, compromises are proposed as "ideas" to 
consider, or as counterproposals the mediator believes he or 
she can get one side to accept if they would also be ac- 
ceptable to the other side, and so on, 


"The dynamics within each of the negotiating teams often 
changes at this point as well. Frequently, there will be 
differences of opinion within the team on the substantive 
issues, in the degree of militancy, and in the attitudes 


toward the other party. At this stage the mediator will 
often look for support from the professional negotiators on 
each team for their help in dealing with the more militant 
of the team's members. Sometimes, the reverse is true as 
well. The negotiator will look to the mediator for help in 
Pealinon UWicne Nes Mmiuitantwmraction., In any event, these 
final-hour sessions often require that someone, either the 
mediator, the professional negotiator, or both, convince the 
hard liners that the best deal is at hand and that the final 
compromises necessary to reach a settlement should be made. 
Again, the importance of trust and confidence in the media- 
tor iS critical to the success. of these final, dynamics. ‘The 
professional! negotiator’ swilko’want “to? ber) assured  “that,©’ in 
fact, the best deal is at hand before attempting to convince 
the rest of the team that they should settle. Similarly, the 
mediator is going to be very reluctant to press hard for the 
Sectiements unless, convinced, Dy) the ~parties that, in. fact, 
their best and last offers have been put on the table." 


STRATEGIES AND TACTICS OF MEDIATION? 


This section on the mediation process is divided into 
three parts, each part corresponding to one of the three 
Stages of mediation. Part I looks at the various strategies 
and tactics mediators use to develop “acceptability” and 
diagnose the situation. We look at how mediators develop 
trust and confidence; how they identify the real issues and 


how they discover the existing power structure. 


Part. Il focuses on ..various,. mediator . strategies euand 
tactics thatesfacilitate cthe -rfour ) bargaining processes, sinea. 
distributive bargaining, intraorganizational bargaining, 
promoting harmonious relations, and _ problem-solving. Under 
distributive bargaining, for example, we look at how media- 
tors prevent the parties from boxing themselves in_- with 
premature commitments and the various ways mediators 
facilitate the exchange of offers and counteroffers. Under 
intraorganizational bargaining we study such strategies as: 


igi 
Much of the discussion on mediator strategies and tactics 
is * pased’ on the following:  whritinds: 


Clark Kerr, SLMGUS oT a | Conflict and Its, ,~Mediation-. 
American Se eee en De OUis Ql a aoe COG.) 
KEeSceleem a Dore =MediallOn. Alles Exploratory Surve hope 1 
Association of Labor Ta, Agencies, RAE Walter 


Maggiolo, pecan eyes ot ed Hp2or Disputes (Hobbs 
Perrys oNweya=:” Oceana Re ory pavid= A. upeach. tandeslavad 
KUe ene, He aePRactiee.. GA TRAE rain Relations (Toronto: 
McGraw Hill Ryerson Limited, 1975) Chapter 6; Edward 
Peters, Conciliation in Action: Principles and  Jechniques 
(New London, Connecticut: National Foreman'’s Institute, 
[hese 1902) Wititam Ex"Simkin, “'Mediatiom “and the Dynamics 


of Collective Bargainin (Washington, DeC.:, “Bureau. oF 
National "At pairsse nl ov iy’ ” Cart Mel Mistevens.- “The Analytics 
of Mediation ‘and Arbitration - The Role of the Neutral = 
The Meaning of Neutrality" Prepared for the Research 
Program on New Methods of Collective Bargaining under the 
auspices of the Labor Management Institute of the American 
Arbitration Association, 1966; Eva Robbins and Tia 
>cnnerder, Denenberg, “A '* Guide™ for?’ babor. Med targus 
(Honolulu: Industrial Relations Center, University of 
Hawaii, 1976). 


facilitating "“off-the-record" meetings, and dealing with 
recalcitrant committee members. Under promoting harmonious 
relations we discuss a wide selection of tactics for reduc- 
ing interpersonal conflict and building more _ positive re- 
lationships between the parties. Finally, we look at the 
Strategies mediators use to encourage problem solving, for 
example by: setting up an appropriate climate, establishing 
ground rules and otherwise assisting the parties with 
identifying the issues, searching for alternative’ solutions, 


establishing priorities and making a decision. 


bind meattavthls LOokSs.at. Now, mediators, exer pressure 
On Pane Moarties Tortsettle. fore example webytimusing “delays. and 
deadlines to build pressure, reviewing the costs of strikes 
and lock-outs; and making public recommendations, if need 
be. 


Laken ECOgeLNer.weLarcts wilenell. and. Tl should paigave a new 
mearatorera Taine ideatof the PkKinds**of ‘problems “ne or. she 
MiPGat Mucor R Ls Ae Chl. tLONi nn <CASC% wcdSan El lias a wide 
selection Viot @ strategres "and" tacticsey’ from” whitch. to, choose 


in order to cope with such problems. 


PAR Woe OE ELUPING " “ACCEPTABILITY © 
AND DIAGNOSING THE SITUATION 


i) Developing Trust and Confidence 


Gaining the "acceptance" of the parties is un- 
GUeCSTIONdpIy. tle first Sand. Most Wimportantoestrategical move 
COMMU CES IMD reasom ee thdtiit. 1S. a precondition. for success= 


fully carrying “out other mediator -strategies-and-—tacties. 
a) Clarifying the Mediator's Role 


Atwine outset amediatorn should clarify. his (hen); role 
in order to remove suspicions and avoid misunderstandings 
Chau May crop Wp’ slater, «especially .1f members’ of “either 
bargaining team are inexperienced in the process. The fol- 


lowing is a list of some of the things a mediator may wish 


SEs 


tO) Clhatihyesalucne first meeting. This list was composed by 
Eva Robbins, herself a labour mediator, after asking union 
and management representatives what they wanted mediators to 
say to their committees, and after discussing with mediators 
what they do in fact tell the bargaining committees at the 
feyjrsic session. ¢ As esuchts¢ cit esis ai ecomposttes Ist cand aes 
alf\ mediators?) would: » bes tinclinedtS'tosatditscuss reach pom eae 


such an early stage of the mediation process. 


e "that the mediator is a neutral, attempting to 
help the parties reach an agreement acceptable to 
both. 


e that the mediator will not dictate contract 
terms. 


e that the mediator will hear both parties' argu- 
ments and justifications on the open issues, will 
ask...) questions,..and:;j,attempty.sto »understandsaitne 
rationale?’ for the "positions of the “perties” ana 
the problems. which-) led» tos *the .wmroposals. ine 
mediator may evaluate the issues and _ positions, 
but” will “not. jtake® an ‘advocacy Tole  foraeertner 
Side. 


e that, as it seems appropriate, the mediator will 
hold. “joint! For «separate \ sessions and twill” “caiagor 
adjourn meetings as in the mediator's judgment 
appears to be warranted. 


e that statements or positions received in_ private 
sessions will not be revealed to the other side 
without consent. 


e that during the course of the negotiations the 
mediator might want to meet with the negotiator 
for the union without the bargaining committee 
present, or with the employer's negotiator 
without the other members of his negotiating 
teamnahheysvare: padvisedsvomasthis searly Ditine athe 
mediation in order to have no problem later when 
Such private talks are held.* 


lyr 
Eva Robbins, A Guide for Labor Mediators (Hawaii: In- 


dustrial Relations Centre, College of Business Ad- 
ministration, University of Hawaii) 1976, pp. 35-36. 


Some -medtators:~ would not’ discuss thiss*issue “during the 
early stages of mediation; a few would say that it is best 
left unsaid. 


that if it appears advisable, the mediator may 
meet with the employer and union principal ne- 
gotiators alone, without their constituents 
pnesents, Lhatiithisy) issn commonh practices. in iclabor 
mediation and recognizes that trying out ideas or 
solutions, ~in.” a’ private, ~’nen-binding, ~“conTtiden= 
tial session may well be the only way to break an 
impasse.* 


that disparate amounts of time will be spent in 
separate sessions with the employer or union, and 
tne, medvator ’ does’ not’) expect’ "that “anyone: will 
“runteeen distop=watehy on shervhthat) thejyamount. of 
times 1S) not. cSignificant sy) wat itso meaningful .is 
the progress made in talks and the parties' trust 
in the judgment of the mediator to go where the 
talks may be most profitable. 


that the bargaining committees in both rooms will 
at times be upset with the pressures applied by 
the mediator and there will be put to the test 
their faith in the mediator's neutrality as she 
SeeokSeelo. MOdit V/ POSisiOns.) BUtL that, she iumust » try 
to bring them to agreement and this is the way it 
is done. 


that employer and union committees might’ find 
themselves Spending hours alone, while the 
mediator meets with the - principal negotiators. 
While this is admittedly a bore, their acceptance 
Ot Mitre Wiiiey. contri Dube sito, then settlement ~ ot) (the 
issues in dispute." 


b) Establishing Ground Rules 


For example: 


e mediators commonly impose a media 
blackout; if not, all news releases or 
statements tovci the news media are 
handled by the mediator; 


e anyone can advance -a_ position without 
being committed to it; 


e the mediator has the right to set the 
agenda in consultation with the par- 
ties; 


e the mediator has the right to deter- 
mine when the mediation process will 
be adjourned or terminated. 


By clearly defining the mediator’s role and handling the 
ground rules for mediation, one can eliminate future mis- 
understandings, establish appropriate expectations for the 
process, and reduce the tension and anxiety levels of those 
particloatinds sin van. Unt am iitar | Process, aby. ..Sed (lL Cnet ae 
process in this way the mediator establishes an_ initial 
concensus on a minimal power base. The strong start to the 
mediation session also conveys a confident self-image and 
encourages the parties to believe the mediator is in control 
of the situation and knows what he or she is doing. 


c) Actively Demonstrating Competence 


Check with the ERC prior to going out in the field. The 
Field Services Section monitors local bargaining situations 
very closely and can give you a detailed understanding of 
the issues and personalities involved in the dispute. The 
Research Services Section has a wealth of data on settle- 
ments in the education sector. A mediator can sometimes 
defend against being "conned" by the parties by arming 
himself Cet with relevant information. Some mediators 
Steep themselves thoroughly .in, the data so that they can 
later impress the local parties with their general knowledge 


of the issues in education. Others use the data in more 


subtle ways. For example, some sit back and let the parties 
beach, them” the eyussues,> Duc Eny, to. impress +ithem swith the 
speed with which they can absorb this "new" information and 
Eheqeadroitness; with whleheathey «can, gonrmulates questions to 
draw out the relevant facts in the case. Either tactic can 


build credibility with the parties. 
d) Demonstrating Empathic Understanding 


Listen to each side carefully and demonstrate by word 
and gesture that you are actively listening. Paraphrase 


their arguments, seek clarification. 
e) Being Neutral and Being Seen As Neutral 


Each party will typically try to "“win" the mediator over 
CO Jitswesiderebyiepersueding himetowaccept thes *cornectness of 
its own position and the unfairness or intransigence of the 
othernimside: tile 1stavery tHimportan’ thatywithe mediator’ sappear 
neutral, particularly in the first joint meeting, even if he 
feels personally that one side is in the wrong. 


This does not mean, however, that the mediator does not 
have “any (opanmionss On .procgedurad matterssorn.onythe terms of 
agreement that will most likely to lead to settlement. 


f) Being Sensitive to the Needs of People 


Most successful mediators develop an awareness of the 
needs and concerns of the bargaining team members. Quite 
often a negotiator will have an “individual agenda" which 
Musti,SOmMeNnOWssDesptaken. into, account. inthe )formulation,.of a 
settlement. A member may want a particular issue resolved to 
his) spersonal satisfaction . before “he. will “sbdesses ‘thes set- 
tlement. Another member may be more concerned about gaining 
respect from other team members, or about developing a sense 
of participation in the settlement process. These needs 
whatever they may be in. the .particular.’ case, scannot be 


ignored, 


A’ "medrator’o must’ also” be’ sensitive 9to ther impact Ars 
handling of the mediation process can have on the parties. 
For instance, whenever a mediator has been conferring in 
separate caucus with one party and wants to resume a joint 
meeting, he should normally confer briefly and separately 
with the second party before bringing the two sides toget- 
her. There is an understandable curiosity on the part of the 
negotiating team that has been meeting alone about what has 
beén “transprring im’ the other? caucus room, and what step the 
mediator is planning next. To prevent suspicion and distrust 
from arising, the mediator should make an effort to satisfy 
each side's need to understand what is going on in the 
process, . ThiS*«tpoint) cane be) criticawewwnengmasemedrator 15 
dealing with inexperienced negotiators, or has been caucus- 
ing with one side for a considerable length of time. 


ii) Identifying the Real Issues 


Perhaps the best way to get an understanding of the 
situation  4seeto Dring. “the? Cwo' © parcies tsi mio joint conference 
and have them outline their positions and argue the various 
pros and cons. This has a number of advantages over meeting 
with *the F=parties*-an" private ‘cavicuse’* First Mor fatiee ine 
mediator can rely on each of the parties to provide assist- 
ance in drawing out many aspects of the problem. They know 
all -the -"rignts"= questions” to ask? and **they Soyiil” quickiy 
advise the mediator when they think he is being misled by 
the other party. Second, the mediator will be able to obtain 
valuable information as he watches each party respond under 
direct pressure from the other side. The overtones of the 
meeting will give him an indication of the underlying re- 
fatronsnirps= whveny vrs ture, snay= provider a” key =tu resonving 
the dispute. 


Experienced mediators usually? classify™ * the’ ®udFfsputed 
issues mentally into three piles. The first pile includes 
all of the "must" items. These are the issues over which a 


party is willing to either strike or take-a-strike. The 


second pile includes issues the parties are trying strongly 
to achieve, but which will ultimately be susceptible to 
compromise, postponement or even abandonment. The last 
group of issues are merely "throw away" items. They may be. 
used to camouflage’ the real issues, apply additional 
leverage, etc. Most mediators tend to ignore these issues. 
Once the major issues are resolved these items will normally 
Fale anton prace Without ~ much, OLTLicalty. 


Generally speaking, a mediator discovers the real issues 
using indirection, for example by: 


e developing a general understanding of the bargain- 
ing issues in education, and the special issues 
that have been of historical importance to _ the 
parties; 


masking weach ..0f.. the: parties to verbalize /.their 
demands if there is a long list of issues in dis- 
pute; people tend to remember only what is_ im- 
portant to them; 


e probing the issues in private caucus - looking for 
the degree of intensity, and the degree of pre- 
paredness on an issue as a tip-off to the issue's 
importance; 


e asking the other side about their "reading" of the 
Sabiuvat) on) aise, ia) way off, gaining clues "tort as..panty" s 
real priorities. 


Discovering the real issues, however, is not always 
easy. Sometimes the parties have not thought out their own 
priorities. Or they may be reluctant to discuss these openly 
with the mediator for fear he might inadvertently disclose 
information to the other side which might undermine their 
Dardaiming position.  hhe- real issues, many e*t1mes,. aren't 
even on the table; they involve the satisfaction of personal 
feelings and needs. 


iii) Identifying the Group Structure 


It is not uncommon for a group to be dominated by one 
Ofaw ct WNOee INO WidUdAIS. «.,00etner, nINenDRIMALe > Gaucus,qthey will 
do most of the talking, make most of the decisions, receive 


more deference from others in the group, and receive more 


opportunities to initiate action than other members. These 
individuals will easily be identified by the fact that they 
characteristically talk FOR 4 the (.Gn0u PecandsaltO, tne. Group as aa 
whole, while the less powerful members will normally talk 
as individuals and frequently to another individual (as 
opposed to the group as a whole). It is very important for 
a mediator to observe and respect this structure, and to re- 
spond to each member in the group in an appropriate manner. 


Mediators have developed some commonsense tips’ for 
spotting the real leaders on the bargaining team (one can- 
not assume, a priori, that the chief negotiator is the prim- 


ary leader): 


e who addresses the group as a whole; 
e who has an effective veto power over an idea? 


e whose suggestions are most likely to be picked up 
and accepted by the other team members? 


oe Sf ‘thes’structure. si° confusing?’ jou omtgAate.consider 
drawing, ‘the’ “chief Snedgotiators "aside “individwmally 
and asking them directly to assess the members on 
each team. Sometimes a chief negotiator will 
volunteer -ethis *=Inftormation “'with’’ -a ~“briet *"remank 
Tike: * Don tarpay too much attention © to Fragk= vor 


"Don't take him too seriously." 


LE eT SHi snp OGtante oO build a close working relationship 
with the group leader(s), because of their ability to in- 
fluence the group. Mediators do this by: 


e giving the leader the attention he or she _ de- 
serves; 


e reinforcing their leadership position within’ the 
group; Sometimes this involves creating Situ- 
ations whereby their leadership is confirmed. 


e reassuring the leader of the mediator's respect 
and support. 


e being Sensitive to the existence of factions 
within the committee and possible challenges’ to 
the “group -s>-readersnip.* ‘Por- imstances. Tf “there are 
internal problems, a mediator will hawe 460m Be 
careful how he or she probes the issues in sepa- 
rate “caucus.~ Some= issues * may “not ~be~ discussed 
openly without placing the leader at risk. A_ priv- 
ate meeting between the mediator and the chief 
negotiator may have to be set up. 


Ber ae 


PART Ca FACILITATING THE BARGAINING PROCESS 
A. DISTRIBUTIVE BARGAINING 


A mediator can play a very positive role in the dis- 
tributive bargaining process by keeping the negotiations 
within productive bounds. Specifically, the mediator can 
keep the process fluid by preventing the parties from com- 
mitting themselves prematurely to inflexible positions. He 
can facilitate the exchange of offers and counter-offers 
while at the same time protecting each side's bargaining 
position. Because of his broader experience and lack of 
emotional investment in the substantive outcomes of 
bargaining, he can be in a better position to identify and 
~deflate unrealistic expectations. Provided he is given 
confidential information on the _ parties' bottom line posi- 
tions, he can insure that they don't engage in a senseless 
unnecessary strike or lock-out in the mistaken belief that 
LieirepOsiulONs iodo. not “OF o.can, nov. Overlap. Andy Tinally, the 
mediator can assist the parties with interpreting sign 
language, arranging off-the-record meetings, and creating 
Situations where they can gracefully retreat from = once 
committed positions without losing face. 


These, then, are the mediator strategies and tactics we 
will TOC SmmemONMME I ONT Shi oSeCULONs | Wil th HiubStio mek. «US hOOK 
briefly at some of the difficulties mediators face when 
attempting to assist the parties with their distributive 
bargaining. 


tons nothouncommonhsfcor teiachermisandysschooh™ board ne- 
GotiatorsiicoOTwattemptsero WusSe Wthessmediator Sias Oca “lever to 
extract further concessions from the opposition. They will 
often try to disguise their own true position white striv- 
ing to pry loose information from the mediator about the 
opponent's bottom line. You can usually expect them to use 
manysnoonmsdsoti& perswasiony inehudinge the! ogse of “blero tac- 
Lies. FlavwW raveld situations, guheliparties’ may tse 1odeception, 
including the misrepresentation of Pacts) authority re- 


lationships and bargaining intentions. There have also been 


ays, Cees 


instances where the parties have applied psychological 
pressure tactics, including the use of personal attacks, to 
disorient a mediator and undermine his sense of judgment 
and self-confidence. More common are the use of positional 
pressure tactics which structure the situation In ways stmae 
fonce nia amediatoricocinto7ealigning/. himselfiaiwith» one party: 
often unknowingly. 


When confronted with the problems of deception and 
personal attack, it is important. for the mediator to sepa- 
rate the people from the problem. There is no point in 
“going safiter" @-one. sof, sothe.g negotiatorss ory using fyrmeactics 
which most people would find offensive. Question the tac- 
ticgasnot thetraapersonal erintegrity. sabnyhestor} reformghthes -pro- 
cess rather than the people who are in the process. This 
can be accomplished by focusing on the parties' interests, 
Oneewhy mithey deejrusingerthenstacticaw-dsinit [realhywe toss their 
advantage? Is there an alternative strategy they could use 
that would be in everyone's interest? 


In addition to following this general orientation, there 
are some specific ways that a mediator can defend himself 
against the use of these tactics: 


i) How a Mediator Can Defend Himself Against 
The Parties' Use of Deception 


On occasion, mediators have been given false inform- 
ation about bargaining trends: sometimes this has been due 
to an honest misunderstanding of the true Statermofaant airs; 
at other times it has been an attempt to deceive the media- 
tor. Most negotiators are open and honest and would be 
loath (to ekie 4tostaamediators for sfedare of surf teringetalsbess of 
personal and _ professional integrity should the deception 
come to light. But nevertheless, since these situations do 
anise -Peom, /Lame: sto? Times ittetiss aprudentssfor, a medmatoraito. be 
wary of factual statements. To guard against this kind of 
deception mediators never willingly accept one party's 
version of the facts without verifying them with the other 
panty,igor checking <themasagainsteasdataliafromisa neutrabtvinfor- 
mation source. 


There have also been situations - rare though they have 
been - where a chief negotiator willingly allowed a mediator 
to believe he had full authority to make a compromise deal 
with the opposition. Once the deal was struck, the mediator 
was informed that the agreement had to be approved by some- 
one else. Apparently, as future events disclosed, a plan had 
been cooked up in advance that whatever compromise was 
agreed upon, it would be turned down by the "real" authority 
as a way of getting a “second bite at the apple". 


A mediator cannot assume, a priori, that each negotia- 
rOuieseeduanweand tulle authority to make o@ concession. “He 
must be careful that agreement on an issue is not later 
Ponvedseiico, a:+tloor’ for’ further megotiation. It Ts: ‘not only 
wise but also legitimate FOC oa Mediator to” induare,. for 
Ee——record.-——into—-the—exact--—lLimits-of—each—-negotiator's 
SULNOF iy, DENor Btorgnedtating ‘any ‘concessionsa ([tacdseralso a 
common practice to prepare for contingencies by stipulating 
the wsoround. ) rile= that «all “concessions are -"witthout pre- 
judice" and should any subsequent deal fall through for any 
reason dbothedparties TarelGfree mito’ revert.Gtol their original 
positions. 


Finally, there are times when the parties may mislead a 
mediator about their true intentions. For example, ae ne- 
gotiating team may reach a tentative agreement but be priv- 
ately Unwiteingedtot “sell erit Eto otheiny membership or the 
school board, as the case may be. They may just "sit on the 
fence" and sniff the political winds before committing 
themselves to a position. If membership resistance develops 
they simply bow to constituent pressure and reject a Sset- 
tlement they had only recently agreed to. Anyone with cour- 
age and integrity would defend the agreement, even if this 
required tendering their resignation from the team _ should 


the agreement be rejected by the membership. 


Experienced mediators try to protect themselves and the 
process tron tne dubious’ *intentions. of one -or—poth~ parties 
by developing "side bar“ or "contingent" agreements which 


may be entered into either with the mediator or between the 
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two parties. With respect to the problem of "selling" the 
agreement, a mediator will usually call a joint meeting 
before adjourning the mediation and request each member on 
the two negotiating teams to commit themselves verbally to 
recommending the tentative agreement. In addition, mediators 
will often obtain a formal commitment. Two examples of such 


a memorandum of agreement are reproduced below: 


Example 1 
October 21, 1980 


Memorandum of Agreement for 1980-81 


This Memorandum declares that an agreement has been reached 
between the "ABC" Board of Education and the branch affili- 
avessmenmbers of- A -tand t= Tn its. employ. It Fs’ understood 
that all matters have been settled and that no matters 
remain in dispute. Both parties agree to recommend accept- 
Ameer LO se tne li Fespective principals. rurtner, it. 1S under- 
stood that a news blackout on particulars of this agreement 


will be in force until after both parties to the agreement 
have ratified it. 


(for the Board) (for the Teachers) 


Wednesday the 16th day of May A.D. 1979 
Between 
"ABC" Board of Education 
and 
The Branch Affiliate of the "X" Federation 
Composed of Teachers Employed by the Board 


The parties hereto hereby undertake to recommend to their 
principals settlement of the outstanding issues between the 
parties as follows: 


[ J 
a detalled “listing of tne 
[exact provisions 


Dated at "Someplace" this 16th day of May A.D., 1979. 


fon the, Teacher Witness For the Board 


ii) How _a Mediator Sheilds Himself 
from Psychological Assaults 


The strains and pressures inherent in the collective 
bargaining process sometimes cause members of a negotiating 
team to lash out at the mediator as a way of venting their 
emotions. This is to be expected. A mediator can play a 
positive role in facilitating the safe cathartic release of 
emotion that might normally be directed at the opposition. 
There are times, though, where a party will try to intimi- 
date® a mediators by “olacing-: 'him*<tn ‘stressful. situations; 
sometimes this sort of tactic is designed to create a pro- 
found sense of anxiety in the mediator. It can confuse and 
disorient him and thereby cause him to function well below 
his normal ability. Through these psychological pressure 
tactics a party may hope to discourage “active” mediation or 
indirectly, Inflaence tire. opposition’s*. (will, (to Swing by 
undermining the effectiveness of the mediator and_ the 


mediation process. 


Fortunately, s athese kinds of tactics are; not, usedsatre- 
quently by the parties, and when they are, experienced me- 
diators are prepared for them. Much of their psychological 
effect is lost when a mediator becomes wise to these tac- 
tics, “accepts sthem as. part of thes cost. Of adoing sbusanesse 
and is prepared to patiently wait them out in the knowledge 
that, ain .the final <analysis,. -it is. tne-parties who mMustscome 
to an agreement, not the mediator. Eventually the pressures 
inherent in the process will exert their force on the ne- 
gotiators and bring them to the table for serious, respon- 


Sible negotiations. 


td) How a Mediator Avoids Becoming Inadvertently 
Involved in the Parties’ Pressure Tactics 


a) The Take-it-or-leave-it Ultimatum 


A mediator must be careful that he does not fall victim 
to the .parties’. bluff tacties.-ult is not ‘uncommon sforsgeach 
party to exert false pressures on the mediator through all 
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manner of ingenious ploys and strategems. A typical example 
involves the "“take-it-or-leave-it" ultimatum. When a party 
presents a”° mediator= with *“ts-="last softer "Sat usually®tcon- 
tains a cushion. The party's strategy is to convince the 
mediator of the genuineness Of Wise.offer “<by?"*ceclaring ®*that 
Tneyo ere prepared {0 “strike “(take a strike): if the offer is 
turned down. The idea is to convince the mediator to take 
the ultimatum to the other side and use the credibility of 
nis “Office; or) “nis / personal “reputation »;andsaskillis, ° tos. per- 
Suade the opponent into making a further concession. If the 
mediator should fail in his efforts to have the other side 
accept the last offer as legitimate, the party making the 
proposal is still in a position to make a graceful retreat, 
leaving the mediator holding the bag. It will be up to him 
to explain why he misjudged the other side's true intention. 


This is a legitimate bargaining tactic that a mediator 
Snourds bev aware OT. "One~e-way’ to” “avera'’*thise “partreubar 
Dice. ~One-COUrSe, tise) tO INStst ~tnacs tire party presence TES 
Taste Or rer’ directiy co tne oLtner side an va’ jointe rcontrerence, 
This can sometimes result in a party deciding to revise its 
puaste Otter. 


b) Meaningless Moves 


Both union and management will at times try to set a 
mediator up by making a number of meaningless concessions 
which still’ leaves its’ position far outside the range of 
reasonableness, and then argue that the opponent, by not 
making any concessions of its own, is bargaining in bad 
faith. This strategy involves duping an inexperienced 
mediator into accepting these concessions as meaningful and 
then convincing him to pressure the other side into accept- 
ing an unrealistic settlement figure. A mediator who falls 
for this tactic will rapidly lose his effectiveness. 


Since negotiations do not take place in a vacuum, Dut 
are influenced by other patterns and trends set by or af- 
fecting employees in the same occupation or sector, a 
mediator can easily check whether a parties' last offer is 


in fact within the range of reasonableness by obtaining 
comparative, trend” data. -dinese..data) .cannethen, be usediaaif 
necessary, to challenge a party's assertion that it has made 


bona fide concessions. 
c) The False Deadlock 


Ave thindsstactic.. 1sysfond ones; sad.e.8 torkcallkalrepavemedmacor 
during the late stages of bargaining when a deal is close to 
being wrapped up. Even though the parties could effect a 
settlement without third party assistance, the plan is to do 
a little saber rattling and hope the mediator can wring a 
few more last minute concessions from the other side. An 
experienced mediator should have no difficulty in seeing 
through this ruse. When a mediator discovers this kind of 
Situation he normally goes along with the charade and tries 
to lean over backwards to impress each side with how hard he 
is working to get movement from the other side. Once a party 
is convinced the mediator has exhausted all possibilities 
for «gainingy furthers iconcessions,, >it) risasthenpingady to settle. 


d) Being Pressured into Making a 
Judgment about "Fair Offers" 


Quite often during a joint meeting with the parties, one 
Sidesewihh toyahtohpput pressure ong (the? p.othery «byy pasking & the 
mediator to pass judgment on the fairness of an offer. This 
places. theaumediatonisinsva’ “Gatchy 224esituations) Som eivsoneget 
answer is expected, yet to make a judgment about the fair- 
ness of an offer would jeopardise the mediator's neutrality. 


Lheoiways ous oft nehisi Dox hiserifor st hew medtatoraco 9S eirt 
around the question. It really isn't important what’ he 
thinks iSeanpustrsortvequitabhens) whathqcountsy, is jstheiretepinion. 
After all, they are the ones who will have to live with the 
agreement,» notin himeslt isis apinto scbhemariandtathem galore, to 


decide what they think is acceptable. 


Mind you, a mediator will often express his. opinions 


about the relative merits of various: ofifers or *' counter 


offers, but this is generally done in relation to trends in 
related settlement areas, and discussed in private caucus. 


e) Being Pressured into Making Judgments 
about Bargaining in Good Faith 


Medi at Osan Canad) S0j> Den oDUL bp 0Meet he tuspot.. during. ia .joint 
meeting when one party, usually after accusing its opponent 
of bargaining in bad faith, turns to the mediator and de- 
Mandsurton knows Nise ODjniOne.Ohe. thew situations. Often.,this,, is 
just a rhetorical question that the mediator can let pass 
without a response. But if pressed to give his opinion, the 
Usuarercounter 15 tolvsay Tf isS mot ‘hiss Iresponsd bility "to pass 
judgment. His role is to assist them in getting an agree- 
ment. If they want a ruling on the matter, let them take it 
CO sen essER eG, swhose, responsibility), it .is..to.marke .such..quasi- 


judicial decisions. 
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f) Conditional Meetings 


Quite often following a period of unproductive bargain- 
ing a party will threaten to either walk out of a mediation 
meeting or refuse to attend any further sessions unless the 
opponent changes his position. This tactic must be blocked. 
If accepted, it would essentially force the mediator to 
abandon “his™-neutral “role “"ande “don  a?®’negotitacor $e cap... 10 
prevent such a move, the mediator can use any or all of the 
following tactics: 


e advise the party that it would be = absolute 
bargaining folly for the opposition to give in 
to™ sucn preconditrons, -anrd “In "all bixetunoca 
they won't, because to do so would only en- 
courage a party to carry. out ;Similar theeqctsua 
the future. 


e if the opposition does concede on the issue, 
there is nothing stopping them from using their 
Owns countertactics,froforheexamples |\Finterjsecting 
new issues in dispute, hardening their position 
on other issues, or introducing further = con- 
fhictwetinto thecerelattonsmp: 


e if “sweet reason” is not sufficient, a mediator 
may have to “lay down the law". The mediator is 
acting, om behalf of,fihne public interest. =iteas 
his meeting and he shall determine when and 
where it will be held, and under what condi- 
tions a Jirecess. shalj  be,.called.. lt a woanny 
refuses to attend a mediation or walks out of a 
sessionse that isectheir- cectsiton ptibut stheyewing 
have to live with the consequences. Refusing to 
cooperate with the mediator may adversely 
af fectiyetheiri, publicatrel ations ) posture, create 
internal political problems, or even result in 
a charge of bad faith bargaining being laid by 
the  oppositon. 


g) The Instructed Committee 


Sometimes a party will complain to a mediator that its 
hands are tied; that it has just recently been instructed 
by the membership (or school board) not to settle for 
anything less (more) than their latest offer. They claim 
that if the other side is unwilling to meet this demand, 
there is no point in continuing the mediation any further. 


Like the case of the conditional meeting; this. 1s, anopner 


ploy to force the mediator into pressuring the opponent 


into making concessions. 


To deur around = tims * ODStdcic, a Medtator Will * usually 
begin by appealing to the pride of individual committee 
members, particularly the leaders. He may point out how 
unfortunate it is that the membership has no faith in their 
judgment and has decided to deprive them of their re- 
Sponsibilities as negotiators. He might ask them why the 
membership even went through the charade of selecting a 
bargaining team when a messenger boy would have been suf- 


ficient. 


[fencniSaasoORe Of asnidicule; does: <;nota}get »them --off, ,their 
mandated posture, then perhaps stressing the absurdity of 
their stance will. For example, if the teachers are holding 
OUTHoTOr erosion stner.orid s>woulds "they. turn: down, 9%" plus! | im- 
proved fringe benefits? Highlighting the ridiculousness of 
their position is usually enough to cause them to caucus and 


abandon their position. 


If they stubbornly adhere to their position the mediator 
Can unroaren = tommbring ther "two'rstdes “together and. ‘have the 
instructed committee advise the opposition of their. pre- 
dicament. In all likelihood the opposition would sail into 
them and then walk out of the meeting, bringing mediation to 
-an abrupt halt. The instructed committee would then be faced 
with having to go back to the membership and report nothing 
more from the mediation session than the opposition's’ firm 
rejection. In almost every instance, this threat is enough 
for the party to call a caucus and then request the mediator 


to proceed in the normal manner. 
h) Being Asked to Transmit an Irresponsible Offer 


Brome times .to Cime..d.emediator.wall nun«inato «a negotiator 
who will try to manouever him into conveying a completely 
irresponsible offerl:or. suggestion. to. the other party. No 
mediator is’*obliged to° transmit. such an offer. In’ instances 
Reet Nis she amust. act, to. .preserve,.the, respect,.and. iconfid- 
ence™‘of *both ‘parties’ by ‘insisting that the negotiator con- 


vey the offer directly to the other party. 
5 {eye 


i) “Boulder-in-the road" Proposals 


A “boulder-in-the-road" proposal involves one party 
FefusiAGvstVedasCuss, GhyaOthernw iSSile sunti ke a. Dant i Cubans soe 
Of, importance. to.wthat. .iDarty «iS.» LVGS Bad Ascussedas aides en 
resolved. A school board, for example, may refuse to discuss 
working conditions until salary issues have been resolved. 
Eva Robbins explains how mediators go about resolving this 
problem. 


“Mediators first try to determine what produced the 
boulder issue in that form. Why is that proposal separated 
from the others and designated as a_- pre-condition to 
bargaining on the other issues? Why does a party to the 
negotiations paint itself into such a corner? Does it result 
from an existing contract provision which has been breeding 
anger for some time? Is it a power play, calculated to test 
the willingness or ability of the other side to withstand 
power? Does the proposal mask another, more basic, dis- 
agreement between the parties? Is the union negotiator who 
is making the proposal having difficulties within the union 
and trying to assert leadership? Is the employer's negotia- 
tor acting from, personal, conviction in “pursuing —a. (bouleer 
issue or being pressured from above or below in the company 
hierarchy? 


“Mediators dislike handling boulder issues. Talks on any 
other proposals are prevented and real negotiation of the 
agreement is put aside. Generally, a mediator's probing will 
produce no "give", especially if there is considerable time 
before contract expiration or another deadline. 


"Yet such issues must be faced and mediators have em- 
ployed various means of dealing with them. In one situation, 
where data on a boulder issue seemed incomplete and a study 
of current practices in the area seemed desirable, a media- 
tor suggested that the parties name a joint committee of 
experts (not the principal negotiators) to serve as a fact- 
finding body, with another mediator chairing that committee. 
The first mediator was able to obtain agreement that talks 
on some of the less inflammatory issues would begin immedi- 
ately, with the understanding that the boulder issue would 
have priority when the fact-finding committee completed its 
Study. In that case, the suggestion was made within two 
weeks before contract expiration, when there was sufficient 
anxiety at the bargaining table to make the suggestion 
palatable. 


"Other mediators find it effective to tackle the boulder 
issue directly, recognizing that no progress will be made 
unless there “ts. .an , effort © tor resolve’ .it.. .30, 1ncens 1s eee 
pressure for settlement, mediators have adjourned confer- 
ences to’ dates closer®to contract deadlines They also. Nave 
tried to make progress by meeting in private sessions with 
only the principal negotiators, or have gone beyond the 
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negotiators to a higher company or union level, to point out 
the dangers involved in further delaying negotiation of the 
entirecn contracts. One aimediatomztine aitparticularlys: difficult 
boulder situation reported that he was able to persuade the 
DrincipauweunedOttacons: (LOY valk. Drivately,, .a~ndmstrankly, with 
the understanding that if agreement could not be reached or 
even approached, neither side would be authorized to reveal 
the possibilities discussed, even Lon. theimve nedotiating 
committees, thus protecting their basic positions. 


"Whether the mediator tries to roll aside the boulder 
1SSUCy  OheeumLes ilo, .emeetiOrandheresoive. tt, . aseathe!l contract 
expiration date nears, both parties may be greatly concerned 
that the issue will prevent contract settlement, provoke a 
strike or lockout, or harden an employer's decision to take 
a strike. 


"One mediator claims that he has never hesitated, in 
Suemeis thtlations;yuto Ss g0 # publicity “particularly? when’ there is 
considerable public interest in the dispute. He has issued 
Statements explaining precisely what stands in the way of 
the negotiation of the agreement and may cause a strike or 
lockout. He believes that the party which initially placed 
the demand on the bargaining table at some point meets 
difficulty within its own constituency and is quite willing 
to remove the issue if it can be done without losing face. 


"There are no easy solutions. Many of the mediators who 
have handled cases involving boulder issues have emphasized 
the need to keep the talks going and keep the parties meet- 
ing until some kind of break appears. The real skill May be 
in recognizing that break, however subtle it may be," 


iv) Blocking Premature Commitments 


Overcoming the use of deception, psychological assaults, 
mouds =the parties' positional pressure tactics are reactive, 
DOMLGeLeNSIVes tactics, dusmediator,.must Dertonie..on . occasion, 
in order to remain neutral and work effectively. A more 
pro-active and positive contribution to settlement can be 
achieved by preventing the parties from committing them- 
selves prematurely to a position. Here is a list of possible 
tactics for keeping negotiations as fluid as_ possible. 


e immediately impose a media blackout. Since experi- 
ence has shown the mediation process can be ad- 
versely affected by media disclosure of inaccurate 
or incomplete information, it seems prudent to keep 
the process secretive and allow the membership 


13 
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opportunity to evaluate the tentative settlement at 
an appropriate time, i.e., when they can be pre- 
sented with the entire package and be in a position 
to hear their negotiators’ defence of the terms of 
settlement. 


e establish the ground rule that agreement on any 
issue is tentative, subject to agreement on the 
totalsopackage.’»To ‘further -increase sithis _incentive; 
some mediators impose the additional ground rule 
that any concession during mediation is "“off-the- 
record#s Jif, .theesmediatiomeess gunstnccesstdl aman! 
positions revert ecbacky -tocd thes Sparties original 
positions priofs 640 entering mediation. AS the 
process unfolds. and the concessions begin to ac- 
cumulate, the parties develop an investment’ in 
seeing the mediation through to a successful con- 
clusion. With each additional concession, pressures 
begin to build to prevent either party from assum- 
ing an inflexible, committed position. No one wants 
to risk sacrificing the gains already made. 


e as chairman, the mediator has considerable control 
over mthe  meetiing.j,. bhinitipslookseddikeo abi pagty sears 
taking a line of argument that will ultimately lead 
to the adoption of a committed position he or she 
can forestall such an event by: 


forcing the parties to move on to another agenda 
item; 


- asking the parties to break into private caucuses 
whereupon the mediator will meet with each party 
Separately and try to calm them down and _  0per- 
Suade them to be more flexible and open-minded; 


- keeping the parties separated and “carrying 
messages" back and forth. This allows the media- 
tor to omit premature commitment statements; 


~Lnedtlingy cdtunecess.. .Nerilanos oLor enue sor, O tnmebe 
and hoping the parties will return in a_e better 
frame of mind. 


It Sei not. uncomion. tom “a “party <0 Wake. Cnt Gde see CO mere 
other side as a way of expressing its commitment to a 
bargaining position. Sometimes these threats can backfire. 
Rather than cause an increase in pressure to give in, they 
may only strengthen the other side's resolve to hold firm, 
This:-can »bessthe ~result»;of “hawks'seand:e"moderates” within 
the team closing ranks in response to the external attack. 
The confliet can ‘also. bes raised) toleae naw idicvel®’ following 
the» attack af the pros. and cons. of d sDagticulag aussie mame 
abandoned Wn favour “of trying. tor saverefacess aspinote being 


seen as caving in to outside pressure. 
ssh 


There are several techniques a mediator can employ to 
avoid or defuse the inappropriate use of threats: 


e a threat can be avoided if the party that is con- 
Sidering the use of threats is advised before hand 
of the potential detrimental effects. In addition 
to the points made above, a threat may be turned 
around and used to political advantage by the other 
party if it believes the threat to be a desperate 
attempt to shore up a weak bargaining position; 


e if a threat can not be avoided, it can be ignored. 
It can be treated as a hasty, irrelevant emotional 
response under the strains of hard bargaining; 


e if it can't be ignored, it can be redefined, per- 
haps as a warning; 


v) Facilitating the Exchange of Offers 
and Counteroffers 


The parties are invariably faced with a_— strategical 
dilemma in the second and third stages of bargaining. On the 
One eniend wane yuhane “tryingy; torsexphkore;;the sqrecephivity of 
various offers and counteroffers, yet on the other’ hand, 
they do not want to do anything that would jeopardize their 
bargaining posture. A mediator can play a very important 
role in protecting each party's bargaining position while at 
tne wsame | time facilitating the -exchange of offers and 


counteroffers. 


Eva Robbins describes the subtle art involved in car- 
“rying out this complex set of mediator strategies as _ fol- 
lows: 


“When a mediator enters a dispute the aim is to move the 
parties scloser-p.to sieachysOtheria through idascussionh, of the 
issues, explanation of positions, examination of alterna- 
Lives, peRnsuasiaonwcand +suggestion.,,.Part! of.athessfunction is to 
convey offers and counteroffers. 


"This process is not mere mechanical message-carrying. 
The mediator uses the opportunity to discuss the implica- 
tions of the offer with the sending and receiving parties. 
The mediator evaluates: May the offer be expected to produce 
a change in the other side's position? If the mediator does 
not expect..tnhatasit, wil ewroduce,.such:,change..»snould he or 
Sew cel lasa tat wich. SAG OLTEFING) pPartvitresD0es). the, sioffer. as 
formulated indicate increased emphasis in one area of the 


proposals and diminishing emphasis in another? Is the change 
in emphasis useful? How will the offer be viewed by the 
other side? Will it be seen as real progress which might be 
expected to step up momentum? Will it be a disappointment 
but valuable nevertheless in producing a more realistic 1ook 
at possibilities? 


"These and many other questions must be part of the 
mediator's evaluation of every proposal and counter-proposal 
made by the parties during the course of the talks. The 
confidential discussions of the separated bargaining commit- 
tees may give the mediator who is privy to them the guidance 
needed to help the parties formulate their offers. 


"After participating in many discussions, the mediator 
very oftentsts) able "to. makeyFativleast faMhegquess. fds to the 
direction and issues on which movement may be expected and 
the kind of movement that might be required to _ produce 
agreement. Both parties seek that information from the 
mediator, even if they recognize that the response may be no 
more than mediator instinct. Thus, an employer's negotiator 
who is preparing an offer might ask the mediator which area 
would be best addressed: Is there a serious need, in the 
mediator's judgment, for obtaining something, however minor, 
on a specific proposed contract change? A union's negotiator 
preparing a counter-proposal, may ask the mediator what kind 
of movement will be most likely to produce an employer offer 
and, perhaps, whether the mediator knows the kind of move- 
ment the employer expects in the counter-proposal. And where 
the ‘parties “do "not ask, ‘the’» mediator sometimes” volunteers 
that.  Jin.forikat lon: 


"In the private sessions with the negotiators, or the 
separate sessions with full bargaining committees, mediators 
continue, wnat they. .bedan.-in.ethe first jointarsession.:»They 
seek to find out what the proposal is aimed at, what problem 
Th 1S "Meant co ’cures i niteewnals the" party -ts “seeking, is»-at- 
tainable or even reasonable. They ask such questions as, ‘if 
you had to give up this demand, what would be the effect on 
employees?’ (or on the operations). ‘What has occurred which 
makes this demand important enough to hang on to when you 
could perhaps buy something else if you withdrew it?' Talk- 
ing with the committees, even general talk with one commit- 
tee while the other is in caucus, continues the probing and 
exploration of fan  Fissue,”’ “perhaps: cPeates® "ay -will to’ tconsider 
alternatives, and may contribute to generating a settlement 
psychology. 


“Movement occurs in a number of ways: 


‘1. Through offers and counteroffers made either 
directly or through the mediator. 


2. AS specific movement given to the mediator by 
a bargaining committee, with authorization to 
use as an offer only when, in the mediator's 
judgment, it will be useful in encouraging 
movement on the other side. For example, a 
union committee may authorize a mediator to 
"Forget about demand No. 10, but don't remove 
ILS MowsebUsesiterwhen’ youn needa". it.' «Some 
mediators do not like to take such 
"authorizations" and try to protect them- 
selves by checking its continued avail- 
ability before using it. 


3. ASO wikliingness! to’ moveslin’ asespectficerfashion 
On a proposal, given to the mediator by a 
negotiator in private conversation, without 
authorization for use unless the mediator is 
persuaded that the balance of the proposal on 
that issue will be accepted. 


4. As identification of demands which probably 
will be withdrawn or met in some acceptable 
form by the party receiving the demand, but 
at ¥an,laten,. dates, nson, identified, Anes compid-= 
ence, by the bargaining committee or the 
negotiator, or to the mediator in a private 
session with the two principal negotiators. 


5. As possible areas of further movement, very 
generally stated, given to the mediator in 
confidence by a bargaining committee, for the 
mediator's guidance only. 


6. Through hints. “indications”, obscure re- 
marks, made to the mediator in private ses- 
sions with the principal negotiator(s). While 
this cannot accurately be described as 


"movement" it is the kind of progress which 
can open doors for the mediator in discussing 
possible solutions with bargaining commit- 
tees. 


"How is movement induced? Sometimes it is induced by the 
clock, an imminent deadline, the anxiety of committee mem- 
bers, the mediator's direct request for cooperation of the 
negotiators. The tools are continuing dialogue, exploration 
ands « Suggestions..ands «<noteathe: «easter valuableostool gisyatne 
mediator hearing properly the sophisticated language and 
nuances sometimes employed by the parties. 


"If mediators are persuaded that a demand is_- not 
obtainable, they tend to discourage bargaining committees 
from: believing-+ thats it > isinpossible “to “attain... [fiepaiamediator 
believes that at a particular point in the negotiations a 
specific proposal is considered by both sides to be a strike 
issue, it may be wise not to permit expectations to carry 
bargaining committees headlong into a strike. Mediators may 
disagree as to when and how to do this, but there rarely is 
a situation in which one side or the other should not be 
told that positions appear to be cementing in on the par- 
ticular issue, and may be leading the parties into a strike 
that neither wants. Such a comment may induce a changed 
nosittoneanmat leasteanavindication atihat , heise position is not 
immovable. 


"On money offers, mediators solicit movement in differ- 
ent ways, and it cannot be said that any one way is right 
and others are wrong. Before a money offer is made, a 
company may tell the mediator that it cannot, or will not, 
bid against the union's high demand and that unless the 
demand is reduced, the employer will stand pat. Sometimes no 
money proposal is made by an employer until the last day of 
negotiations, because there is no indication that the union 
committee will move materially from the initial demand or 
Simply because that is the style of the negotiator. The 
mediator can point out to a committee that obviously an 
offer is contemplated, but cannot be obtained with the gap 
between positions remaining so wide. Or a union which wants 
to show willingness to move from its initial money offer 
without evincing weakness may authorize the mediator to 
advise the employer that a modified position will be _ forth- 
coming if an employer offer is received. 


“In either such situation, the mediator is able to say, 
‘IT have an assurance of an offer from the other side if you 
will change your position. I do not know how much change you 
think you need in the other side's position as a result of 
your offer. If the offer which results from your priming the 
pump seems to you to be inadequate, you can always stay put 
until a more manageable relationship between offers has 
developed. But it is time to start.'" 


14 
Ibid, pp.51-55. 


Edward Peters, a well known California mediator, has 
described the process in the following way: 


“the cone uuator~ dOeSHAOnes=step iahedd’* Of. «the . situations 
He interprets and estimates the real position of each side 
as it is gradually unfolded to him, and conveys it to the 
other side in a positive manner. The parties indicate to the 
conciliator, to a greater extent than they would to each 
other, the degree to which they are willing to compromise. 
Onien ne. has.) Loepullne its gout AOnW thema. Ihrough »ham they: are 
able to explore the possibilities of a settlement without 
undermining their bargaining positions. 


"Each side preserves a cushion to its breaking-off 
position, which it wants to feed out gradually in exchange 
for the cushion in the other side's breaking-off position. 
1t4.One. Ot “tne parties “strips, atselfi. of, ditseé Diangaining) eeusht 
ion too soon, and finds itself at the breaking-off-point at 
a” time. when. the.» orner, panty, .“stiliv, retains) dias. ‘substantial 
cUuSnion, 1t* 1S "at. 'a “tremendous disadvantagecnulfa one*iof the 
parties concedes a point in an effort to get the other party 
tO” “neciprocate, sands the fsother .pdrty,."does @.noterrnesponds. in 
kind, then the party which has made the effort has only 
undermined its bargaining position. Through the conciliator 
one of the parties can indicate a willingness to compromise, 
WitCMhiDe, Hien LuGne toan enandieraso »SkAllfuddiy « that ,| wbkwbehe 
other party does not respond, the bargaining position of the 
first is not weakened by the attempt. Oftentimes, the con- 
ciliator discusses with one party a compromise which he 
“nopesaaeto, Der*ables tovrsell, toi¢the,,other epartyset Thespanty 
in the discussion knows very well that the conciliator would 
not be expressing these hopes if he did not have a green 
PEGnt a nom site 40tnem A.party.- btu nitupehooses:. ‘to yspejectucthe 
compromise proposal it has only turned down the opinion of 
the CONG Livia Ol, The other party's bargaining position 
remains intact. 


“The parties do not tell the conciliator what their real 
positions are in so many words. They develop it in discus- 
SIONS Withee nim «ds= tne> Sitiasionyoprogresses. SThey #unfolde it 
in such a way that he cannot be positively certain that they 
ontereda “to'’emake tire? specific coneesstons. | The: conciliator 
must interpret the offer to compromise, guess it as it were. 
The* “concession iS’ * conveyed) toltthe tconciliatonm tinyesuch ia 
manner “that ne s*-lettertn somes (doubt. He: is compelled. to 
interpret it. This protects the party which makes the offer, 
even from the conciliator, if the other party doesn't re- 
Ciprocate. There are many ways in which a position can be 
conveyed to a conciliator and yet leave him in enough doubt, 
sO that the party indicating the willingness to compromise 
is protected yi4 


“When there is a large number of issues in dispute, the 
process of reflecting the real pressures in the _ situation 
becomes much more ‘complicated. The. conciliator must first 
ascertain the one’Gor more? basic ditems*iwhich» are the: focal 
poise or thew conrerct. 16H is SHext isteneus. coratry. to reduce 
the number of the differences. Very rarely is it possible to 


dispose of the issues one at a time. The process can usually 
be facilitated by wrapping up various forms of packages. 


"Sometimes it is practical to segregate the minor issues 
and wrap them up as a separate package before undertaking 
the major issues. Sometimes the reverse procedure is_ more 
workable; getting an agreement on the major items before 
Wrapping -Tapeesthyer miner “ones .-" At? -other. Lineserdt sas. emose 
practical? toitry to "wrap “up all” the issues,: major and minor 
togethers Mrevone grand “package.~ Freqdéentiy. the union wir 
hold back an agreement on the main issues until the minor 
ones have been disposed of, for fear that the employer will 
takehadvantage “of «thee tact “that' tt" wii) not or“cannot “call a 
sthikess overet fringe @risswe's.r-0n Estriiee other “occasions. born 
parties will resist attempts to clear away the minor issues 
first, if they feel the need of them to strengthen their 
bargaining positions on the main issues. Usually, where 
there are many issues, several of them are dummy proposals. 
A dummy proposal is one that the maker has no real expectat- 
ion of getting but has introduced as a bargaining chip to be 
traded for something really hoped for in the negotiations. 


"An example of some of the complexities involved in 
wrapping up a package may be shown in a dispute to which a 
conciliator was assigned, where there was a serious strike 
threat. There were seventeen issues listed - wages, and 
sixteen fringe items. Some of these were obviously dummy 
proposals which it could be confidently expected would be 
conceded at the approproate time. The employer was willing 
to make some moves to reduce the number of issues between 
them, but the union gave no indication whatever of re- 
ciprocitys Ther *nion!’ took’ “the position’ that” it”. wanted “to 
dispose of the wage issue first before making any move to 
clear off the fringe issues. The management asserted that 
its wage offer would be predicated on what concessions it 
would have to make on the fringe benefits. The union re- 
torntede*’ thates rts*siownl © @pprodvecn “to “tne -Tringe’ “issues ~ would 
depend upon what kind of a wage offer was made by the 
management. 


"In a separate discussion, the management indicated to 
the conciliator some of the fringe issues it was prepared to 
trade for fringe concessions by the union.. In a separate 
discussion with the union committee members, the conciliator 
askedavtnensy towindicate to} himemrat(deastyo (ifidinotista the 
management, what fringe issues they might concede. The union 
business agent explained that the union had set as its goal 
a wage settlement that was so substantial, that it expected 
and was prepared to strike for it. If the parties failed to 
agree on wages, and a strike were to follow, the union did 
not want to be stripped down to this single issue. It wanted 
its bargaining position during the strike to be reinforced 
with five or six of the fringe issues. 


"Through a series of off-the-record discussions with the 
Dartues, stheys conciliator jwasntables toawraprmupesa sackage of 
all of the fringe issues. This was to remain a confidential 
understanding with him, not to be officially acknowledged 
across the table. There was a further understanding with the 
Goncaliaton, Ttnatsiiftt the swage: (talks: (failedapands aastrike ntook 
place, five of the union concessions on the fringe issues 
would be rescinded; it could then include them as strike 
demands along with wages. 


"In another situation the parties were deadlocked on 
some nine issues. Both the business agent and the industrial 
relations director were determined not to make the first 
move, and were stubbornly trying to outwait each other. 
Finally, thers concildiator 2 ime:separate: discussion’) withy the 
industrial relations director said, "I realize that you feel 
quite strongly about all nine of these issues and are not 
disposed to concede any of them. However, can you indicate 
to me which of these issues you are especially concerned 
MECN cooMints. COCs. NOL. Mean: that. you. are. not. also.-aqreatly 
concerned with the other issues, but can you segregate for 
me some of the issues which are the most important to you? 


“Thesy industrial,.,-relations..dairecton, WaSm f00e «cagieyry cto 
respond.s Undoubtedly, ,ohetefelt that ».the jssues, he,-did not 
mention would give the conciliator too definite an impres- 
Sion of, .a.willingness.to. concede,;them..The conciliator sthen 
Sap ee WELL a fan VOU ne NG NOt eWiclinedse tieudi) Terenhate 
between the nine issues, as to which ones are more important 
to you, can you give me some idea of which of them you think 
the union feels most deeply about?’ 


—EnISs finer. Was Wil linds-to.—dO,.2and,. ne. noLed hidke GUN DER. Of 
issues which he thought the union would hold to most tena- 
ciously. The conciliator then took the same approach to the 
business .aqgent, and “got .him to. give. hiss Opinion: 104 Which 
issues he thought that the management would be least in- 
clined to concede. It developed that with one or two excep- 
trons. . the issues fwhich. tne. indusdrialserehations .dicector 
thought that the union would be most adamant about, were 
issues that he thought that his own side might have to 
concede. The issues which the business agent thought the 
management would feel most strongly about were, with a few 
exceptions, ,chose that. the ..uniooe,felt it. might..hame,.,to 


concede. Through this method the conciliator was able to 
locate the few issues that really were in doubt, thereby 
considerably reducing the area of difference between the 
parties. 


"When the parties compel the conciliator to interpret 
their positions, and guess at what concessions each is ready 
to make at a given time, it would appear as though he were 
inate highly Jprecanmiowsé! position. ="Suppos.e, for? “instance,” sa 
union business agent were to say to the conciliator, ‘The 
union is determined to accept nothing less that a 10-cents- 
an-hour wage increase and two more paid holidays. It is my 
belief that the wage issue is the big stumbling block toward 
an agreement. The membership is especially anxious to get 
the wages. See what you can do with it.' 


thetauus sassume: that? theosintent, Jofe | this? remark «tis © ‘to 
inditeake: 7 tote thet skeoncildaatom Chat, Ciel than tonl' Ws. eready, (to 
concede the holiday issue, provided a satisfactory wage 
offer is made by the management. The conciliator then makes 
known to the management his belief that if it will make such 
a wage offer, the holiday demand will be dropped by the 
union. The management responds by making an acceptable wage 
offer, on the assurance of the conciliator that the union 
will concede the holidays. What is to prevent the business 
agent from taking advantage of the element of doubt with 
which he had conveyed his position to the conciliator, to 
deny that he had intended to give up on the holidays? Actu- 
ally nothing, yet it almost never occurs. The effectiveness 
and very life of the conciliation function depends upon the 
good faith of the parties. The unethical practice of con- 
Veyingo bas compromise, “offer throdgh. tne “conciliator hy sn-= 
direction, in order to use him to whittle down the _ position 
of? the other tpartys 4is* fortunately sa «rarity. 


“The parties have a right to indicate to the conciliator 
a willingness to make a certain concession, and leave enough 
doupverabout i in his mind “to ‘protect themselves tere 
event that the other party does not reciprocate in kind. The 
party “wnicn’ Was'=so used “the conciliator* to “convey the~ imn- 
tended concessions, has then an ethical right to protect 
itself by taking cover behind this doubt to assert that the 
offer was never made. ‘The conciliator must have misunder- 
stood YAhat? "Was ‘Safa, “etc. “If) fiowevers” the ‘offer 1s ace 
ceptred Yi "would =pew tne Welqnt’ of Dad faith for athat moar, 
to take advantage of the element of doubt with which it was 
given to the conciliator, and try to renege by saying it 
never intended to convey such an offer. No conciliator worth 
his salt would permit himself to be used in such an uneth- 
ical fashion to chip away at the other party's position. It 
would be like a poker game in which one player tries to get 
a look at another player's hand without paying for it. Such 
a player will not remain long in the game if he vaguely 
indicates to a betting player that he will see him; and then 
having seen the hand, refuses to pay on the grounds that he 
did'nt’ *"ntene'*to = cat. 


“In some three hundred disputes the writer has never had 
a party renege when an offer given to him by hint or other 


means of indirection was accepted by the other party. On two 
occasions it very nearly happened to him. In one instance 
the person who had reneged did not realize the position in 
which he had put the conciliator, and promptly rectified the 
Situation when it was pointed out to him. On the , other 
occasion it resulted from an honest misunderstanding." 


Lo 1S Ot CebeesS odin, -rcolmective. Dargaining that the 
"timing" of offers is very important. Sometimes a fair offer 
can be rejected because it has been made prematurely. Other 
times it can be ignored because the climate of agreement has 
past and the offer no longer looks palatable. A mediator, 
HOWEVER, itSe USUal lyn ine -d Strategic -position to: assist. the 
pabliecm ine corrective Liming their. offers> and counteroffers 
because of the confidential information he has_ pieced 
together from his probings of the parties in their separate 


caucuses. 


Aemeatator scan also contribute’ to structuring, the offers 
and counteroffers to ensure a high degree of saleability. 
nneneDackaging, items, for’ trade-off, it is’) fairly scommon 
practice for a mediator to outline first with one party what 
Unee Opposition 1s willing’ to concede, . prior to. stating the 
Opposition's demands, which are typically phrased in less 
provocative language as "requests" or "needs". The issue of 
greatest importance to the other party is usually chosen as 
the leadoff concession. 


vi) Deflating and Avoiding 
Unrealistic Expectations 


Throughout the distributive bargaining process each 
party is trying to obtain clues about its opponent's bottom 
line while, at the same time, trying to disguise or hide 
itSusOwnee 1 yorcallysemMeither eside!really’*knows® for “certain 
what the other's bottom line is; it is mostly an educated 
guess, based on their analysis of the situation. 


is 
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It frequently happens that a party develops unrealistic 
or false expectations about what will be the final settle- 
ment point. A party may not .understand the true value of an 
issue to the other side and therefore underestimate its 
opponent's commitment to a position. Some parties may be 
WOrkKING WIth inaccurate pastalisticsypine lack impokvange dare 
that would cause it to revise its expectations. Sometimes a 
party's expectations are completely wild and_ irrational 
because of inexperience or emotional stress. 


The role of the mediator in these situations is to make 
sure the parties have a "rational" estimate of the other 
team's commitment to a position. On occasion, a mediator may 
have to actively deflate unrealistic expectations and cor- 
rect erroneous beliefs. For example, a mediator might: 


e refuse to communicate to an opposing party an 
unrealistic demand; 


e question a proposal's legitimacy in private 
Caucus or openly challenge it in joint meet- 
Ings. Ti. ap pEoOpriate; 


e. supply cadditional wore newwiinformation, =v. 4a, 
On settlement trends in = surrounding boards, 
new cost-of-living figures etc., with the 
hope that this might revise expectations; 


e or have a party place itself in its oppon- 
ent's position (role play) to gain a differ- 
ent perspective. 


A mediator must be careful, though, not to get "“burned". 
This has sometimes happened when a mediator has tried to 
deflate a party's expectations on the basis of knowing the 
opposition's bottom line from confidential discussions with 
that side in separate caucus. As Eva Robbins has remarked: 
"Today's ‘bottom line' may not be the same as tomorrow's. A 
mediator who is told the final position early in mediation, 
and! @who®~acts “on that information. later, 4. closere toe theme 
piration..date,» may eifind)) aimselfi*orl® herselt—in—troudles nk 
party's ‘perception Ofs. its /, bottoms line; tfluctulatese! over >ithe 


course of bargaining according to its assessment of power. 


Experienced mediators are also sensitive to the pos- 
Sibility that a party may unintentionally create false 
expectations by simply making too large a concession, or 
making concessions too quickly on an issue. On occasion, a 
mediator has had to advise a party to delay making a con- 
cession to prevent the other side from becoming more adam- 
ant ,tnairits  MemandseieA wnledi aton® mayrriobtain’ va? concession 
within the first five minutes of caucusing with a party but 
hold back from transmitting the concession until the time 
is more appropriate. 


The appropriate timing of concessions seems to operate 
on two fundamental principles. (1) A party should have to 
"work" for its gains. A party does not appreciate the value 
of a’ concession) thatticomes »too easilys (29°07 RR leticongession 
is too large OnusCOmesy) LOO. Fast.) tne Opposing Ssidewmay | be 
given a reason. to revise its estimate of the - other's 
strength and degree of commitment. “If they gave in this 
easily there certainly must be a lot more there to be 
taken." 


vii) Face Saving 


There are a number of instances during the distributive 
bargaining process where a mediator can be of some assist- 
ance Wormones. oS both ApaktrTessAniosavings face. Winere® are 
“Situations, for example, where one party has recessed the 
meeting, or simply walked out of it, and threatened not to 
return until the opposition makes additional concessions. 
Neithermepartys will bes? dondqea siposTtion foiecalltiva’ meeting 
without their request being interpreted as a sign of weak- 
ness, and a‘signal that its bargaining position has changed. 
Should the opposition decline to make further concessions, 
the bargaining process will come to a full stop. The media- 
tor, in this instance, allows both parties to save face by 
taking the initiative to invite both parties to attend a 
mediation session. Often times one of the parties will call 


the mediator and ask him to provide this assistance. 


There are also situations where a dispute has dragged on 
for so long that a win-lose situation has developed, and no 
side- sis aprepared, «psychologically mor apolitiically, to accept 
the appearance of losing. In cases like this, some mediators 
willeanegotiates (with? eachs inad@ privatesycaucis.. nbventualily, 
after shuttling back and forth between the parties, he will 
bring the posiitionsss Ofo theuritwosoyvisiidessstinteg hinesa, and 
thereupon issue a set of recommendations which he presents 
as his own. Both parties can take comfortigingdhesitiace? that 
they conceded, not to the pressure of the opposite side, but 
to the will of the mediator. Sending issues to arbitration 
or final offer selection are other methods of saving face. 
The arbitrator or selector can be blamed if the outcomes are 
nots at ius ft gctory . 


At times, a party must be handed a plausible rationali- 
zation before it will concede on an issue. One mediator 
Lacti¢gedis stOm persuade ecthetaparty!nitomeviewrstne vcobkective 
bargaining process in a long range perspective. For example, 
if a school board has introduced a new demand but has been 
unsuccessful in getting it accepted by the opposite side, a 
mediator might try to rationalize this outcome by = saying 
thatisNt” ‘cist “tinrealiStie witoeexpecthathat’ suche asigain should 
occur the first time around. Normally, a party would have to 
develop a three or four-year plan whereby the only objective 
in the first year would be to expose the other side to the 
demand. In the second year, when the idea was no longer 
novel, they would push the objective further. And finally in 
the third year, when the opposition was accustomed to bar- 
Gaining this issue, the objective would be to get the 
demand into the agreement. If one accepts this long range 
Strategy, a party's current failure to have the new proposal 
put in the agreement is not a failure at all. They have 
their foot in the door, and they will have an opportunity to 
open it a little more next year. 


Other common rationalizations include: 


there are not enough data to make a wise 
decision, therefore, the issue should be 
withdrawn until next year, at which time the 
relevant information will be available; 


liieet Darlty £nS conmitted to,;@chievingyra pan- 
ticular demand on the basis of principle, the 
DEdd ALOMi scans garde vcone 24.0. emandie 154.0 Ob eatin 
heact.odaccese Lipotntaor the wrincuple: 


aeconcessaon sabhatweis.. Madey: formes ENeanSakes of 
promoting good relations, preserving the 
public interest, BUG. does not indicate 
weakness; 


aiconicession is» “rattonal’ “because the" costs 
associated with continuing a particular 
dispute far outweigh the benefits; 


1UBGoesmnotsemake (sense . TOA PUTA qeVenYENING iain 
writing - there will always be_-= situations 
that arise which are unpredictable, 
therefore, one should go along, for now, with 
present practices, an offer of an_ informal 
verbal agreement, or a loosely worded clause. 
If problems develop, the two sides can_ get 
together and try to work things out according 
to the spirit of the agreement. If the par- 
ties are unsuccessful in redressing the 
problem either side will then have reason to 
adopt a harder line in subsequent negotia- 
tAONSs Whe’ “Wille 4 Deanad ke ot .OOTNLa et OnaD d Sc 
experience as justification for its demands. 


B. INTRAORGANIZATIONAL BARGAINING 


i) Facilitating “off-the-record" meetings 


As negotiations enter the final stage, it is not un- 
common for the chief negotiators and perhaps one or two 
other key individuals to go off by themselves and hammer 
out an agreement in a series of "“off-the-record" meetings. 
Large committees, as any experienced negotiator knows, 
inhibit the free flow of information and the fluid give and 
take,~thats 1S. .SOugnecessanv a.’ top pmMakingenppogness towarderan 
agreement. However, this is a hard thing for other team 
members to accept. After playing such an active role in the 
negotiations eno’ *oney reaPly Fwants?’"to P’be' "Sent to “the 
Sidelines"; everyone would like to remain involved and 
participate in closing the deal. 


Besides bruising the feelings of other team representa- 
tives, these private meetings can also generate suspicion 
and + distruste. @is' the. chiefPeneqortator= goinge-to, trade) off, van 
issue.that 4S, .0f »jimpontance,; to one. of «theapnegotiators? Will 
the pressure of the moment cause the chief negotiator to 
“cave-in' and "sell the bargaining team down the river". 
Will he give up a membership demand in order to further his 
Own career? If these feelings are not assuaged, some of the 
members may refuse to support the deal that is being worked 
out in the private sessions. 


A» Mediator can facilitate these of f=the-record ~neetings 
by: 


e giving the members on each team some advance 
notice that such an* event ‘may occur. at -some 
point in the mediation proceedings; 


e explaining the purpose and neGessityorter 
holding these private meetings. Enis is 
particularly important in Situations where 
there may be inexperienced negotiators pre- 
sent. 
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e advising all team members that if the need 
arises to conduct a private meeting they will 
be so advised and kept informed of the status 
of the proceedings. This usually helps’ to 
dispel distrust and) suspicion. 


e having such meetings take place at the re- 
Guest, of the  mediator.——“tnis can take the 
chief negotiators off the hook with their 
Own people, particularly if there are memb- 
ers eOresenice WHO WOuld ODJect. to the cnieft 
negotiator making overtures in this’ direc- 
c10n. 


If a mediator does decide to hold off-the-record meet- 
ings with the two chief negotiators it is almost standard 
practice to find something to keep the other committee 
members busy and feeling as though they are still involved. 
Sometimes a sub-committee can be set up to meet and bargain 
over some minor issues. Or the larger committees could be 
asked to undertake some type of fact finding mission the. 
results of which would be fed into the private discussions 
at a later date. 


At all times, the mediator should keep an eye on the 
mood of the larger committees, and he should encourage the 
chief negotiators to do likewise. If serious resistances 
develop, some alternative procedure must be used, 


ii) Dealing with Recalcitrant 


Committee Members 


There are times when one or two representatives on a 
bargaining team are obstructing an agreement. It may be 
someone who thinks their opinions are being ignored and 
Wantse' to “draw attention ' to» their Trustration” by obstructing 
the final settlement. It might be a militant member who 
stands in the way because he thinks the team has not taken a 
fara= lines 3 with’ *ther-*oppositron. Whatever the reasons, a 
mediator must find some way to remove this obstacle. Here 


are some possibilities you might consider: 


e have the recalcitrant member become involved 
in the negotiations. Find out what are his 
objections and explore ways in which his 
views may be incorporated into the agreement. 
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In otherwords, try to satisfy his needs. 


e go over his head, Lh Gnecessany: “c0O. .exert 
pressures that will bring him into line. 


iii) Engineering the Acceptance of the 
Unions. Pasty Ofrer 


A union negotiating team is much less likely to develop 
factional splits, and is subsequently more likely to re- 
commend to its membership unanimous acceptance of the 
tentative agreement, if it believes that management has 
finally capitulated and accepted its last offer. Experienced 
mediators, who understand the importance of this for inter- 
nal union bargaining, usually try to close a deal by having 
the union believe it has "“won" the negotiations. 


Tojliachtev.essthissethessmediator® first.‘privately caucuses 
with management and convinces them to make various conces- 
sions. which she thenvsholds ine Wis: pockets, “ve. keeps =i teat 
“confidence. He then caucuses with the union and tries to 
bring acthe (funtion ss posdtiomeantol, line with sthat= or] tie po 
ard's last offer. Once this is accomplished, he persuades 
the union to allow him to present their position as a take 
it or-leave-it ultimatum to management. After staging a long 
cCaucuS with management he comes back to inform the union 
that, after a great deal of bashing on his part, management 


has "reluctantly" acceded to their demands. 


While management gives the appearance of having "lost" 
to the union, they are consoled by the knowledge that had 
they directly presented their last offer to the union it 
could well have created a new floor from which the other 


Side would continue to whittle away. 


On. .the ~wRare..ioccasi on; JAay  MedpatobyewihewetuRnls tonmebhe 
management caucus with the union's ultimatum and find that 
they have had a change of heart. Now that they realize the 
union will come down to meet their last offer they want to 
Squeeze a bit more out of the union by trying to back out of 


their previous commitments to the mediator and establish a 
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more ambitious bargaining position. At this point it may be 
time for theetwmecsatoreetotsoreadih the leiriotol act 


iv) Saving Face 


The membership of each party has two basic types of 
expectations: one set of expectations concerns the substan- 
tive terms of the agreement; the other concerns the behavi- 
our of its representatives. The teacher membership, for 
example, expects its negotiators to bring back an attractive 
agreement, and to have fought "tooth and nail" to achieve 


all that was realistically possible under the circumstances. 


Mediators will often assist the parties in rationalizing 
the outcomes of negotiations to their membership. One of the 
standera technagues iS,.Tor, the .mediator “tor -issue~ a” press 
release at the conclusion of an all-night marathon mediation 
SeSssltOnvuWii Chas aDDhaUGS +,e0Ginn StACw LOFMnloSee Nard.nWwurk “and 
dedication to reaching an agreement that, in the mediator's 
judgment, should be acceptable to both sides. Although the 
outcomes of bargaining may not be exactly what the member- 
Ship wants, at least the hard work and determination of 
their representatives, as reported in the press” release, 
indicates their behavioural expectations have been met. 


There are times when the cross-pressures within union or 
management are so intense the chief negotiator becomes 
atraid. (to «make a decision LOR “Leama Ote reine  DeLiig 
secondguessed or in some cases, like that of a hired ne- 
gotiator, even losing his job. He becomes overcautious, and 
consequently the Dangaining? process, Peloses’ Luts necessary 
flexibility, and an impasse is reached. A mediator, in this 
instance, can take on the burden of advocating solutions to 
the issues. In some cases, this might involve making formal 
recommendations, even public recommendations. If a settle- 
ment requires that unpopular decisions be made, the mediator 
may have to play the “fall guy". . 
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C. ATTITUDINAL STRUCTURING 


(OR MAINTAINING HARMONIOUS RELATIONS) 


Ast? you¢ awi hag ssecallas from an, earlien. discussion © .0f “tne 
stages of bargaining, the first phase usually involves a 
considerable amount of inter-party CONT IWaCct, There are 
spirited exchanges between the two sides, a great deal of 
breast beating, and often bluntly worded threats. To the 
uninitiated observer it appears as though the parties are 
hopelessly at odds with one another. However, to the experi- 
enced mediator, this can mean little more than "“grand- 
Standing", “window dressing", or a “ritual dance". Often it 
requires no more than "babysitting" the parties through this 
stage of the bargaining. In some cases, though, particularly 
when inexperienced negotiators are involved, these displays 
of «distributive... bargaining itactics..can..degenerates Vintom a 
win-lose situation. Positions can become intractable, and 
ties», Joberparty conflict. can -«Sptil.. over. into .tnes inver= 
personal realm. AS a result, personal animosities develop 
and escalate, tempers flare up, irrational statements are 
made, extreme positions are taken, and the gap between the 
parties' positions widen. Continued, fruitful bargaining is 
impossible under these circumstances. 


i) Reducing Interpersonal Conflict 


Here are some strategies and tactics you may find help- 


ful in reducing interpersonal conflict. 


e amediator's presence at the bargaining table 
often has a sobering effect on the parties. He 
or she is an outsider, a representative of the 
public interest, and sometimes this is enough 
to restore dignity to the proceedings without 
anything further being said; 


e if a mediator's presence is not sufficient, he 
Cann LASISE. sates ordetes De,akestoged., Aftega als 
it iS his meeting” the *parties Maram™ attend ings 
and as chairman of the meeting he has_ the 
authority. to sdemand» that,~,certain BUSS: ne Of 
decorum be followed; 


e sometimes a mediator may have to actively 
intercede to bring an end to the open display 
of hostilities. This can be achieved in various 
ways: 
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to prevent '"cross-fires", require that 
only one person, preferably the chief 
negotiator, speak at one time and then 
only when the other side has completed 
their thoughts. If there are experi- 
enced or knowledgeable chief negotia- 
tors. present,® look# stovsthenm@ for support 
because they should realize that this 
Suggestion will assist them in re- 
asserting control over their committee 
members. In a separate caucus you could 
press your point further by reminding 
they teanmme thacve theice lack .cofi discipline 
will only lead them to reveal weaknes- 
ses in their bargaining positions; 
something that will no doubt lead _ to 
the — loss of important bargaining 
objectives; 


remind the two sides their behaviour 
is unbecoming of their professional 
Stature; 


guide their discussion away from topics 
involving personalities and focus their 
AacLenpOnee si ELNeH PHSSUeSIOT INGe dispute. 
Sometimes: » going up ©to «aw blackboard: or 
‘easel and writing down the issues will 
get them to stop glowering at- each 
other long enough to look more objec- 
tively at the situation; 


sometimes the use of humour can help to 
make a point, defuse anger, deflect 
frustration, or otherwise establish a 
cooperative atmosphere by getting 
everyone laughing; 


assusue Gacwr “side Svini improvang ~ their 
EUS Genii dy O 8S Wtesk For example, after 
One party has made their point, ask the 
other side to paraphrase the_ position 
that has been taken. Often the _ other 
party cannot paraphrase accurately what 
has been said because of the build up 
of many defenses which get in the way 
Of his teninGwu ts ad § Megor1 ator. cannot 
paraphrase his opponent, encourage him 
LOL Seen furimern icrarirication: “until hAys 
understanding is complete; the feelings 
of frustration and anger being experi- 
enced by the opposition negotiator will 
frequently subside to more manageable 
levels’ if he “feels that he is- being 
actively listened to and understood by 
the other side; 


don't let the parties’ discussion 
Cencrere One costrac. principles that. may 
be Sensitive to each Side. Often 
agreement may exist on specifics, but 
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arguments break out when = discussions 
focus sone principles’ .smByY yitne “same 
token, don't let the discussion move 
laterally in an unsystematic way. Keep 
them discussing one issue at a time and 
prevent them from dragging unrelated 
TSS GSsigantoastheashra ys: 


try and get them working on an easy 
item that does not evoke much in the 
way of an emotional response. If 
agreement can be reached on these small 
issues, jcsalspicte of W:cooperation ‘can (be 
developed and each party will be re- 
luctant to reintroduce further hostile 
remarks fortitGearaed of endesteoming tne 
goodwill and momentum that is develop- 
1ng; 


in circumstances where nothing seems to 
work, physically separate the two 
parties and let them "blow off steam". 
Try to facilitate the cathartic release 
of their emotions by showing sympathy, 
and infinite patience. After their 
emotions have dissipated, they can 
sometimes be brought back together in 
joint conference; 

if they cannot be calmed -down = suf- 
ficiently to resume joint bargaining, 
they can be kept in separate rooms and 
the mediator can carry messages between 
the teams. This allows the mediator to 
filter out vituperative remarks; 


in some cases, persons who become the 
Langet-.40t-uneontrokved, © 111 will may 
have to leave the team before relations 
can be patched up. 
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ii) Building More Positive Relationships 


Experienced mediators do more than just bring an end to 
the openceaisplayehot anostiiitysnthey «ccounselertheidparties on 
how? *to'4do about structuring “a more positive relationship. 
There are two main types of strategies that seem to be 
effective: (1) Encouraging the parties to emphasize their 
Similaritrves, ana down play their dif ferencess) This strategy 
is based on the premise that people find it psychologically 
difficult to hold animosities toward someone with whom they 
Sore sot de vcUesm andr interests. scr me mcourdging the 
parties to reward cooperative and accomodative behaviour 
while carefully and infrequently punishing behaviour’ that 
deviates from this preferred relationship. Many of the 
Strategies and tactics mediators use to promote more lasting 
harmonious relations are actually the same as any experi- 
enced negotiator would use on his own to develop. better 
relations. The mediator, in a sense, is simply schooling the 
parties in how to negotiate: He is serving an educational 
function. 


Here are some tips you may find useful: 


a) Minimizing Differences 


e Don't let the parties begin the negotiating 
session by emphasing their differences and/or 
immediately launching into an attack on the 
other side. Have them first try to create a 
congenial atmosphere in which to begin work. 
This can be achieved by keeping the initial 
discussions informal and focusing the_ con- 
versation on topics that will bring out some 
Of tne attitudes *= and °° Teelings* *tnat> “both 
parties share in common, e.g., their common 
Concerns forestier scnirdarens “rotse ctype Of dis- 
cussion not only creates a psychological 
pressure to shift the parties’ interpersonal 
atcrvudese-tn oa = more “posTtive -dalrection, “but 
it also creates a more favourable bargaining 
climate by reducing anxiety and tension which 
act as barriers to effective communication. 


e Coach the two sides to avoid language or 


reasoning that emphasizes their differences. 
Discourage the use of "“red-flag" words. 
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Encourage the parties to relate their pro- 
posals to superordinate goals. That 1S. 
assist the parties in expressing their de- 
mands in a way that indicates how both sides 
can benefit. 


As items are being signed Ofte emphasize 
those issues which have resulted in- mutual 
success. Assist them in understanding that 
both sides can gain in the bargaining process 
Lt. the@yendGG 1D, dhaSDLELCE sO cCOODeE tal LOlemrd nd 
compromise. 


Teach the parties to sequence the agenda 
items in a way that builds a climate of 
Success and optimism. Have them first develop 
a foundation of trust and goodwill that can 
be used later to tackle the tough issues. 
Inexperienced negotiators often forget to do 
GNIS sApCep aracony anWOLK.i we LNG Vee.d0, BCL peculaamLO 
discussing provocative topics that have 
little likelihood of being resolved easily. 


A mediator could also review at the beginning 
of each negotiating round the issues’ that 
have been resolved in the preceding session 
and emphasize, where possible, the implica- 
Lions: 01s .,Nolds ..f0M%e.tne progress si0f sane. 
gotiations and the new relationships that are 
emerging. It might be a good idea to have the 
parties, discuss, this on .Cheins. Own... PkiOre LO 
LNG BISL IARC, 4iOhenn 8p ep hOWanSESSILON a yS0. Dates 
becomes a matter of habit. 


Don't allow Ones Dantys stOnadas Kent em fWictory.. 
Clarify for them the importance of downplay- 
ing their own gains in order to avoid placing 
Chen bk thaGotd.acocse, ONes.t nie. ,OUN eh eeSbGe—. si) Ne. an 
embrassing position. Teach them that respect 
for,¢ YOUR <ODPONeNL ws )Saujau NecesSanvee.part OT 
Successful bargaining. An opponent who. has 
been humiliated will usually try to redeem 
himself (at the expense of his opponent) when 
bargaining moves on to other issues, or other 
rounds in the future. 


The negotiating parties tend to acquire more 
positive feelings for one another after 
undergoing a common set of experiences or 
after enduring a common fate. Some mediator's 
try to provide the parties with a unique set 
of common experiences by having them par- 
ticipate in marathon bargaining sessions. The 
Shared experience of hunger, fatigue, and the 
desire to complete the process can help bind 
the parties’ relationship. 
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e A positive relationship can also be developed 


by making relatively minor, voluntary’ con- 
cessions to the other side. Settling griev- 
ances»,loO tne. sabistaccion Of the other ‘side 
prior itor tnhet'’start’ of CNegotiations® is one wa'y 
to improve relations; volunteering to improve 
contract language in order to facilitate the 
administration of the collective agreement is 
another. 


In society, generally, there exists avery 
powerful norm of reciprocity: one good turn 
deserves another. Experienced negotiators 
have realized that this norm must also ope- 
rate within the collective bargaining process 
if the two parties are to maintain harmonious 
relations. Mediators can play an_ important 
role in teaching the parties the value of the 
quid pro quo. 


A school board or a teachers' union can go a 
long way toward building an accommodative 
relationship by assisting each other in 
strengthening their internal political posi- 
tions vis-a-vis their constituents. For 
example: 


- aorpartyrssnoultd  LaPlow it e1ts Vopponent” < to 
“colour' their announcements about the 
Outcomes of bargaining in order that they 
may look good in the eyes of their con- 
stituents. 


- i” “appropriave; situations: h all party” ean 
pass along to opposing negotiators’ in- 
formation about certain key strategies 
and important developing situations. This 
prevents the opponent from being caught 
by surprise and looking embarrassed in 
fron ofe hitststroops. 


- Superior power should be used sparingly. 
Using a power advantage to gain every 
last concession from an. ODDODeNL. .6an 
sometimes jeopardise long term interests. 
lficpower’ /shifts)« at’ *somes!futureyodate,” “as 
is often the case, the opponent may try 
to seek revenge. 


- an opponent should be treated with re- 
Spect. An opposition negotiator should be 
allowed adequate time to present’ his 
position with care and deliberateness and 
his proposal should be dignified by 
allowing adequate time to analyze _ it 
thoroughly. 
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Once the parties have been able to establish a coopera- 
tive relationship, it is important to actively try to pre- 
serve itsoo Tnhisyamayy involve: ay tpartyashaviendarco, ydissociate 
itself from actions which weaken the relationship. Chief 
negotiators have been known to blame other members of their 
organization, or circumstances beyond their control (e.g., 
the "“AIB?, shintlation syviete!) 45 fordypositions#stheyaitakie. at. the 
bargaining table which would normally be thought of as being 
in opposition to the interest of the other side. Similarly, 
a chief negotiator may have to find some way of providing 
absolution for an opponent who is forced to pursue an 
objective that would weaken the relationship, perhaps by 
helping him to _ rationalize his position. Many times a 
mediator must actively work with a party to help it develop 
Strategies which protect the purity of its motives or those 
of its opponent. 


b) Reinforcing Preferred Behaviour 


Behaviour that is conducive to a good relationship can 
be, and should be, reinforced. Experienced negotiators take 
advantage of opportunities to reinforce behaviour they feel 
will strengthen their relationship with the opposition. A 
negotiator should be prepared to extend compliments to the 
other side when it assumes a problem rather than an issue 
orientation, when it comes to the negotiating session well- 
prepared, when it makes a balanced presentation, and when it 
listens carefully to a proposal. These simple courtesies can 
be very effective in shaping the behaviour of an opponent if 
the relationship between negotiators is valued and_ the 
compliments are given out wisely, and in moderation. Even if 
the opponent does not value the compliments, they — still 
convey to the other side standards of appropriate negotiat- 
ing behaviour. 


Expressing appreciation to the other team for their 
generosity or fair way of dealing with an issue is another 
form of reinforcement. Returning the favour on a subsequent 
issue iS a particularly powerful reward. A series of these 
sorts of exchanges can very rapidly build a good working 


relationship because it establishes the benefits of risk- 
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taking and the existence of mutual trust. 


The negotiating process offers many opportunities’ to 
reward an opponent for engaging in preferred behaviours. 
Unfortunately, the competitive win-lose character of many 
negotiations either blinds negotiators to these opportuni- 
ties or leads them to believe that expressions of gratitude 
are somehow out of place. A mediator should be aware of the 
possibilities of using reinforcements for mature and re- 
Sponsible negotiating behaviour, and should not be reluctant 
to advise and counsel the parties on their use. 


Punishment can sometimes be used effectively to preserve 
a good relationship, but only if it is used defensively, and 
if a0 1S .Gdirected at ~conscious.. Cactical, i\oehnaviour. Punish- 
Mens, Or alne  Cnredt..O7 DUNIShments,. fave sto) De used wisely 
for there is a tendency for punishments to increase tensions 
and lead to a destructive pattern of hostile responses. To 
prevent this self-perpetuating cycle, the punishment must “be 
danected =tOmid) sSpeciivc Lorn. OF deviant .behaviour, and it 
must be made clear to the party that the punishment will not 
be invoked, or Wiklesateeleast be terminated, if -the, undestr- 
able behaviour is changed. 


Reminding a party that he is not living up to expecta- 
tions is one form of punishment. Since most negotiators have 
Gees ifc™ 2 OmprrnOrie well, 2f0. De Seen aS trustworthy, GeLc., 
inducing shame or questioning one's competence can sometimes 
be effective. 


UPrect suineats like wWaiking OUL, OLY regottations, retus- 
ing to make the next move, warning the other side of tougher 
negotiations next year, and threatening strike action are 
other forms of tangible punishments. 


Each of these forms of punishment carry with them as- 
Suciateu risks, oomelimes =a) meatacor can be” ot ~ Service to 
the parties by diplomatically getting a party to examine, 
in advance, the possible consequences of its behaviour, 
including the possible invocation of punishments by the 


other side. 
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De PROBLEM. SOLVING 


i) Setting the Climate 


Mediators will usually try to promote a problem solving 
atmosphere right at the outset. It is not uncommon for 
mediators to schedule meetings at a neutral location, usual- 
ly at a motel or hotel. Although there may be many practical 
reasons, « TOtin CNIS.) (600... ine ‘GONVENTLENCE.. Of — having. “caikeus 
rooms, room service for meals, etc., one of the purposes of 
MOWING i,tO -a..neutral Location ,1S tos divest. tne physiea 
Surroundings of any cues that can trigger hostile emotions 
iMe ONE, Oh, Doth .of the parties. Lhis can .sometimes “nappen 
when one party feels intimidated by having to negotiate on 
another's turf. | 


Meeting at a hotel also removes the negotiators from 
everyday responsibilities and distractions and allows’ them 
to, concentrate. mone atulliy on othe job. at. Nand .-in addition. 
it dramatizes the seriousness of the dispute and gives the 
mediator a better opportunity to set up off-the-record 
discussions. | 


When booking a room at the hotel, a mediator will often 
request a suite that has a comfortable chesterfield and one 
or..two. easy. chairs. This .can,.then. be..used at an appropriate 
time for holding informal, private meetings with one or two 
negotiators from each side. 


Mediators usually wear casual clothing to lend an air of 
informality to the proceedings. Food and liquid refreshments 
are sometimes ordered, even if not strictly required, just 
to create a symbolic atmosphere of friendship and trust. At 
a subliminal level, people generally find it difficult to 
feel hostile toward others while they are in the process of 
sharing food. 


The size of the bargaining team is usually controlled by 
the mediator. Large numbers of negotiators on both sides 
GONVeEVes tan, Mpressiones Of, Nostaljity and .a0gression.. tis 


intimidating... to. speak iW front of “a Warge “Group. Ino ioce. 
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one of the common intimidation tactics played by the parties 
is “body eproliferation.. ‘Each “sider itries: toe out’ “number its 
opponent in an effort to gain a psychological advantage over 
Phe OCNeh.y he medi acore Caneap rock PF Un ts: isorty. of... tactic, dy 
arranging for small meeting rooms that limit the size of the 
teams. 


The parties also try to intimidate one another by trying 
Loe compive the langest. amountucor Supporting, data, It may 
become necessary for a mediator to restrict the use _ of 
Support documents and other materials by requesting the 
Panties coy mect. for. informal. .exploratory, talks. that. do. not 
require supporting material. 


There are, of course, other tactics a mediator can use 
to reduce conflict and establish a problem solving climate. 
Many of the mediator tactics discussed in the previous 
section on promoting harmonious relations are equally re- 
levant here. 


ii) Establishing Ground Rules 


A mediator will usually create ground Rules Ti tiat 
facilicave@e thea! Uorobvemur solving .aprocess..) Por Wwexampien..: a 
medaator unay, inform the. parties that anyone, can. state ja 
position or solution in joint meeting without being commit- 
ted to it. oands «that. evaluation. of wany solution. .should wait 
Until, . are@r possi blek “solutions “have, been Pbrought’ out" for 
discussion. And further, he may stipulate that every item 
agreed to is tentative, subject to agreement on the total 
package. In private caucus, a mediator will always advise a 
party that statements or positions divulged to the mediator 
will not be revealed to the other side without prior con- 
sent. These sorts of ground rules keep the discussions fluid 
and flexible. 


Since problem solving also requires scheduling’ large 
HLOcKS. 0 ‘“tille, “a Medtator wit Ustally insist that both 
parties commit themselves to the process, even if this means 
continuing throughout the night in marathon bargaining if 
need be. A mediator will sometimes request that the teachers’ 


committee be given time off from teaching duties so that 


el 


they can devote themselves to finding a resolution to the 
impasse. 


It may become necessary in the final stage of bargaining 
to “buy" more time to reach an agreement. A mediator, for 
instance, might want to request the parties to delay taking 
a last offer or strike vote, delay the announcement of such 
result, or even postpone the timing of a strike or lock-out 
in order to continue the problem solving process. The re- 
moval of these threats may increase the likelihood of a 
settlement being found at the last minute. In general, the 
parties are not aware that votes and sanctions can be de- 
layed, so this is something the mediator should be prepared 
to discuss with them. 


iii) Building a Common Data Base 


A sound information base iS a prerequisite for good 
decision-making. Without complete and accurate information, 
it is most difficult to identify the real problems, develop 
feasible solutions, set realistic priorities and make ra- 
tional decisions. Nonetheless, because of the nature of 
bargaining, the parties frequently neglect, and at Cimes are 
unable, to ensure they are working with a sound knowledge 
base. Important information is often withheld from the 
opposition for strategical reasons, time restrictions impose 
serious limitations on opportunities for fact gathering, and 
bargaining pressures typically result in the perceptual 
distortion of available Paes It is not uncommon, 
therefore, to find negotiators confusing facts with infer- 
ences, or exaggerating, over-reacting, or jumping to con- 


clusions. 


As chairman of the meeting, a mediator can guide the 
discussion in a way that facilitates the development of an 
accurate information base. This can be achieved, in part, as 
Follows: 


“sencourage ‘thes parties?. tol, considersiali. nossibihe 
sources of information; 


e check for information gaps; 
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e develop some method for checking the accuracy of 
the information, don't assume its accuracy; 


e synthesize the information, if necessary; 


e obtain agreement from both parties, where pos- 
sible, on what constitutes a "fact"; 


e seek a consensus on the interpretation of the 
faces: 


iv) Improving Lines of Communication 


A mediator must have a sharp eye for detecting barriers 
to good communication. The following is checklist of some of 
the common problems: 


e a negotiator becomes confused by a_ewelter of 
facts and supporting arguments and as a result, 
Posesu cigdnro. O0fe Nis. ODOONeNt Sia Central eAoeda 1A 
mediator can sometimes correct this problem by 
Summarizing the discussion on a topic and _ focus- 
ing attention on the crucial idea.) 


e a party evaluates another's position. prior’ to 
gaining complete comprehension of the _- position. 
This often happens when a negotiator gets over 
stimukated and wants 2)tos jump yoright imi without 
Hearing wtne. olLuer, side “out. CA medivator. “midnt 
request the over-anxious negotiator to withhold 
his evaluation until he was able to paraphrase 
accurately his opponent's position.) 


e points are not discussed in a reasonable manner, 
but are dismissed summarily through abuse- or 
power tactics. (The mediator can control the 
agenda or probe the uncooperative party in joint 
OF Honivately Caucusats orf surthené wust _Liiicabionar for 
its position.) 


Communication can also breakdown because of: 


- perceptual distortions (the overbearing nature 
of one negotiator causes another to focus his 
attention on the style of presentation and not 
on the content). 


- false assumptions (an ultimatum is ignored 
under the false belief that the negotiator 
delivering the ultimatum does not speak for a 
majority of his constituents). 


- physical stress (attention wanes as_ negotia- 
tors become tired, hungry, etc.). 


- value conflict (negotiators often ignore’ or 


distort communications which contrict with 
values they hold important). 
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- antagonistic or hindering behaviour (e.g., 
consistent blocking, digressing, hair split- 
ting, -disrupeing, joking, debunkinge seve.): 


v) Problem Identification and Assessment 


In the course of a dispute between teachers and school 
boards it is not uncommon for a simple event to escalate - 
via all manner of false assumptions, fears, and irrational 
beliefs t.)into..a dispute of..major.. proportions., A ‘school 
board, for example, may incorrectly forecast September 
School, . Snnolments nana... .¢S.e.0 4 MeSULC. « NOte shi heusnS (nt eae ne 
teachers _ to. conform -to past staffing practices. [he tedach- 
ers, perhaps mistrusting the board, may jump to the false 
conclusion that the school board has made a conscious deci- 
Sion to alter staffing practices. Rumours may develop that 
the board is planning widespread cost-cutting measures. 
Fears may develop among the teachers that some will lose 
their..egobs; . athosieecthat'weremain .waliulbes forced. te, ebear an 
increased work load, while the students may suffer a decl- 
ine in the quality of education. The issue can escalate 
from a narrow problem or grievance into a flag-waving af- 
fair involving emotionally charged matters of principle and 
philosophy. 


A mediator will usually try to de-escalate the dispute 
by bringing the issue down, in a step-wise manner, to the 
real causes that lie at the root of the problem. With each 
restatement of the problem, the mediator tries to winnow out 
the various false assumptions, and irrational fears that are 
responsible for escalating the dispute. 


After separating the symptoms of a problem (which are 
often expressed in the form of bargaining demands) from its 
true causes, a mediator will try to determine or weigh the 
relative importance of various problems vis-a-vis one 
another. Quite often no one on either bargaining team has 
seriously tried to sort out these problems and establish any 
priorities. There are a number of useful questions mediators 


cCanveuse (to, comerctonisome,.decision .about priorities. 
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is How urgent is a_- particular problem? Must 
action be taken immediately or can a decision 
be postponed until a later date at which time 
the full dimensions of the problem will become 
apparent and further discussion can - take 
place? 


ais How serious is the problem? How many jobs or 
people are involved? How much will it cost to 
resolve? Does the magnitude of the_ problem 
justify this much attention? 


os What is the history and projected future of 
the problem? How long has the problem existed? 
1S ott. .OeCcOmiIng progressively oworse: On eis. it 
diminishing, resolving itself as it were, and 
therefore requiring no active intervention? 


Once these sorts of questions have been answered the 
Dai ties sudreuu tn Sau. pettem position: sto. ser prionities.. \COn= 
centrate their energies on solving the important ones, while 
setting aside or even abandoning efforts to resolve ones 


that are of lesser importance. 
vi) Searching for Alternative Solutions 


There are a number of techniques mediators use to assist 
the epartieseu with. their. search: tor valternacive _ solutions. 


Some of which include: 


e brainstorming or lateral thinking; 


e switching from “either-or" thinking (which 
tends to over-simplify situations by reducing 
them to dichotomies or polar opposites) to 
Synergistic thinking (which involves para- 
doxes, fusing opposites into a unified whole, 
etc.). The aphorism, “the meek shall. inherit 
MiGee wear ice ate exXdiplei Or pou nara Stic 
thinking; 


e Sspateinog. the hevehavof leads cussion ofromsi athe 
Specinic oftoy” Ghete generals uerinise. aitows «the 
Darhic 1 pantsis nto) wexp ands 9 vthe wes copenisofor their 
thinking weandtfemcreasek,the spossibilgties: » for 
creative discoveries; 


e suggesting solutions for the parties to "try 
Onaror sizes: 


The last technique, suggesting alternatives, requires 


elaboration. Some mediators are concerned about offering 
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recommendations lest they be rebuffed by the parties and 
suffer a loss in. acceptability. Perhaps equally important, 
they believe the parties need to feel ownership of an idea. 
They. must, think thes Solution... TS . Uneite OWNS FOG (ht, UOmere 
acceptable. To get around these two problems, some mediators 
have developed a process called “seeding” whereby a mediator 
inserts into a conversation the beginnings of some new idea, 
or doubt. Re. Nas. about tne ability ofad spanly. tO SUCCeadamn 
achieving its current goal. When planting the "seed" the 
mediator often adopts the same manner of speech and body 
language normally used _ by the party or more specifically, 
the leader of the negotiating team. By doing this, the 
mediator communicates an idea without arousing anyone's 
defenses. Their comfort level remains high because they are 
hearing their own words played back to them. Most of the 
time, these ideas or doubts do not register at a conscious 
level... rhey Ptakes fooe. in. ;the subconscious. J cand. Joma Gime. 
germinate into a full-fledged alternative solution. It takes 
a while to take effect because people generally need, time to 
develop and grow accustomed to new ideas. They have to 
“sleep. on. it"... teea—med rator—is-—s«iltful*and-—~patient he can 
very subtly introduce new ideas virtually unbeknownst to 
other members of the negotiating teams, only to observe 
someone in the group introduce this same idea, or something 
very close to it, as his own at a later date. 


There are other mediators, however, who are equally 
OrAecrive Dut. Much amore Udirect .in etneires ef norus. CO. Cet san me 
parties to explore alternative solutions. They see no need 
to use finesse. One mediator comes right out with a type- 
written list of articles which he claims will be the even- 
tual agreement, or at least something that will be very 
close to that agreement. The objective is to directly con- 
front the parties with alternatives and make them defend 
their) positions) for Sfsiug Gesityxmiternativesi!stoi8the positions 
being taken by the mediator. This is a much more intense, 
dialectical process, but nevertheless, it can be used quite 


successfully. 
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TMA VCREAMING #PRESSURESe* ORMSE BIB EMENT: 


Seasoned mediators use the pressure inherent in a 
Situation as leverage to induce the parties to re-examine 
CHEN Pi erexXpectations rand mepRIOnitiesiiiwandye tommove: on \\their 
positions. If the normal pressures are absent, an experi- 
enced mediator will try to generate pressures’ of his own. 
Some of the strategies and tactics mediators use to build up 
a head of steam will be discussed below. These tactics are 
particularly important to keep in mind if the negotiations 
look like they could be headed for a strike or lock-out. 


i) Using Delays and Deadlines to Build Pressures 


An excellent illustration of the kinds of delay tactics 
used by FMCS mediators is provided in Joseph Frees' study, 
Dispuce eManddenent sine UaboreyRelations: _.-the Mediation Pro- 


C Gsis 


“A mediator may use delaying tactics of his 
OW atiL TOnader, toy let tie Natura:  Dressure 11 
tne ssacuaciones DUTkd Woo UT” vthes* Hegotiations 
Cher Stud heed. (in “tire. first, pnase..cand if. the 
mediator has found the parties unresponsive to 
his probes and suggestions, he may take ad- 
Vantage. Opens, posit i0Ne as. cOonLerence chairman 
LO Ssit back ands Wait chem out. 


“He may bring the parties together for a joint 
conference, then let them argue fruitlessly 
and repetitively, letting them sink into the 
experience of deadlock, letting them feel the 
frustration so engendered. He may keep the 
parties in Separate Cancus, letting them 
remain apart for long periods. 


“He may sit with one or the other, going over 
the issues, probing, Suggesting, or a415'¢ 
listening; or, he may leave them both alone, 
neither party quite sure where he is or what 
ne Is"doing. He'fcanftihen; tretirn to his? of fice, 
or take a coffee break, or make phone calls. 
Finally, he may adjourn the session for the 
day, perhaps on a pessimistic note, suggesting 
that no further meetings be scheduled until 
there is some significant movement. He can 
then keep in touch with the chief representa- 
tives by telephone or private meeting, and 
continue worki'ng on the case that way. 


= TE < 


"These various delaying tactics are effective 
in direct proportion to the "external"  pres- 
suré:.on. the ,swarties to Psetthesseihise pressure 
may be in the form of a strike threat-cum- 
deadwine,” "On. the- reconomic. and, political. ef. 
fects .of an, on=9oIngwstmikesrlt mdy be an tne 
form OFof oi publacierop inion Shicris@eiZinesawone Joe 
both sides for failure to settle the contract. 
This was a common form of pressure in teacher 
negotiations, where both sides paraded argu- 
ments and commentary through the press, public 
meetings, advertisement, or "informational 
picketing". Finally, pressure may come from 
the principals, either employees or manage- 
ment..:. tO gebathey, contractirsetthed esomcnarcecney 
can get on, with business and make plans for 
the Sutures: 


ii) Placing the Responsibility for 
Settlement on the Parties' Shoulders 


In the same study, Frees goes on to point out that: 


“Another form of pressure available to the 
mediator is to emphasize to the parties that 
it. is wtheire,ckespons hil ttyw to. SaGonseruvet Fa 
workable settlement. A recurring theme in the 
mediator's comments early in a stalled case is 
that, “There's no magic in mediation, fellas. 
L“haven t _got..a magic wand: J ocanionly «work 
with what you give me." Used in conjunction 
with mediator-induced delay, this line of 
argument is designed to open the parties to 
the mediator's probing, and to make them more 
responsive to his suggestions. A mediator can 
use the very limitations 95 his position to 
put pressure on the parties." 


iii) Marathon Bargaining 


Marathon bargaining works best when the negotiations are 
closeo tom) ap. strike/lock-ott » td'@adlinéh Vik eM there’ are® other 


pressures for settlement), an agreement is in the “air", and 
a mediator does not want to lose momentum. Marathon 


16 
(Ann Arbor, Michigan: University Microfilms International) 
1976 pp. 401-402. 


17 
Ibid., pp.406-407. 
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bargaining sets up two major sources of pressure. The first, 
and most obvious, is that it physically and emotionally ex- 
hausts the participants. It makes them look at the _= situ- 
ation differently. They tend to reassess their needs and 
define new. priorities. Whereas the attainment of abstract 
principles was previously considered crucial, the particip- 
ants become more concerned with satisfying lower’ order 
needs, like getting sleep and returning to normal surround- 
ings. The second source of pressure comes from the expect- 
ations for settlement that develop among members of the 
Necotl atiag wteams. «oandus the slargers,constituencies.,..If the 
participants are serious about trying to achieve a settle- 
ment, there will be pressures to make marathon bargaining 
successful. No one will want to see the mediation process 
fail. 


iv) Using Coercive Comparisons 


A number of mediators like the parties to examine set- 
tlements in surrounding areas. Although the parties may know 
about these settlements they may be unwilling to face them. 
These comparative data are "coercive" in the sense that they 
can deflate unrealistic expectations. They convey to the 
parties! faneSensergOf, Vener otunn ityy,of ytrying | tor” breakwout of 
the wpatbennsspor jirendSyethat »haverqbeehaeestadl ished cp wihe 
pressure of these comparisons can be increased further if it 
can be shown that arbitrators are likely to use these trends 
in making an award, should the strike end up being resolved 
by arbitration. 


v) Reviewing the Costs of a Strike or Lock-out 


It iS sometimes necessary for a mediator to force the 
Daeliesen ato conpsidem the.,Kcostsap.assocuated <~withiarstrike or 
lock-out action. When dealing with either the teacher or 
board negotiating team, the mediator may wish to emphasize 


the following possibilities: 


Shing! Wiest SEXPEFPENGCi oS GedNYionkNd?Gaton.i.a 
strike ’’could? Fast as’? long” "as "40550 “instruc- 
tional days. 
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Db) ?hasgreatudeal, of. spublic. -oressuce wall, se 
brought to bear on both parties for subjecting 
the children to a loss of education. The media 
will focus on the dispute. Parent groups will 
become actively involved in lobbying for 
settlement; 


c)1e hit Sis h note. uncommon for vhvcumbent” sSenool 
trustees to be defeated in elections subsequ- 
ent to the strike. Some trustees have simply 
refused to run for re-election because of the 
abuse they have suffered during the sanctions; 


d) the teachers are likely to lose a_ great 
deal of salary if the strike is prolonged. It 
has been estimated that some secondary school 
teachers have lost as much as $6,000 even 
after strike pay has been taken into con- 
Sideration; 


e) it is not unusual for members of either 
negotiating team to receive threats to their 
Safety and well-being. 


f) the public image of the teaching profes- 
Sion may suffer as a result of sanctions. The 
public's reaction to the Metropolitan Toronto 
strike in "197% WsPeasickassic texampie ior. snow 
devastating this can become. In many ways, the 
community turned against the teachers; 


g) a party should consider the possible long 
run wimplications,. .0f 9 | 4,.. :decisd dn, Gt0..S-trAk caer 
lock-out. For instance, how will the_= strike 
or lockout’ “affect @ > future-orerationships?.s” the 
administration of the agreement? the handling 
Of ta ore grievances? future bargaining? 
teacher morale? 


h) if the government should decide to inter- 
vene in the dispute, the parties should con- 
Sider the possibility that the terms of the 
government legislation may include final offer 
selection and a multi-year settlement. Both 
parties should give this possibility serious 
consideration. 


vi) Making Informal Suggestions 


Although alerting each side to the heavy costs of using 
the strike/lock-out. weapon may avert unnecessary sanctions, 
vey hay’ nore th weselt, "lead ito "a Gettl enrentl "Ine "Tact, ~1C emay 
prevent a timely settlement. As Clark Kerr has noted: "A 
particularly G1 VL CuRe controversy to mediate, strangely 
enoughs,.iS Onensinawhichrthe costs oaffyjeaqgressime ‘conflict to 


each party are enormous. Then any one of many situations is 
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DEtLEr or tian snaees Cie -—~andaescivem process aot rnarrowing, these 


possible solutions to a single one is an arduous task." 18 


LUM Se aries ST UiracT Ons Nike = Cills ttitdl “a “NeGidator- -can,.) and 
perhaps should, offer informal suggestions for resolving the 
dispute. “A mediator” can assist ‘the parties’ itn getting their 
expectations to converge by giving "prominence" to a= par- 
ti cul ars isokution. 


A solution's “prominence” may derive from its simpli- 
yee Commun guenesss Oba iis ea precedent-sett iran natuce, etc. 
Several years ago a particularly difficult strike was re- 
solved when it was suggested to both parties that they send 
their dispute to a new process called "“med-arb", a combina- 
Ti0ne C1 mMeatatjon and arbitration. This, suggestion was 
accepted. It was simple and straightforward. It was unique 
because no one had ever used the process before in Ontario. 
And it was attractive to the parties at that time because 
they were setting a precedent under the legislation. They 
were the first to "discover" and use the process in teacher- 
school board bargaining.* 


Giving “prominence" to a particular solution can be one 
of the most important contributions a mediator can make _ to 
the negotiations. It is not a matter of the mediator impos- 
ing his will upon the parties, of forcing upon them his idea 
of what constitutes an equitable settlement. It is simply a 
matter of assisuindvaytne parties in co-ordinating their 
efforts,) of) whelping wther parties’ get a’ fix -on what “the: :set- 
tlement could be. 


18 
Caork Serre De cous 


*x 


Recommendations of this nature should only be made after 
consultation with the Education Relations Commission. 


aoe RC Are 


vii) Making Recommendations in Joint Conference 


Properly timed mediator recommendations can be extremely 
effective when made in joint conference. Some of the dynam- 
ics involved in such a _ strategy have been discussed by 


Peters. 


"In general the conciliator plays his most active role 
in the separate sessions with the parties. It is here that 
he can express his opinions. most freely and exert his per- 
Suasive powers to the utmost. Only under certain conditions 
is it wise or expedient for him to take positions across the 
open table. This involves the exercise of keen judgment in 
timing. Very often it occurs when the negotiators are 
Stalemated and obviously want to compromise. Frequently a 
compromise proposal thrown across the open table by the 
conciliator will carry because the parties are face to face 
and exerting direct pressure on each other. The very same 
compromise might not carry if the  conciliator tried to 
explore it in separate discussions. The parties would be 
tempted to bear down on the conciliator rather than on each 
other. 


"At other times proposals by the conciliator across the 
open table are feasible when it becomes apparent that one 
party or the other is willing to concede a disputed point, 
but wants to be persuaded. Also, if a proposal under con- 
sideration Dy some, Ofy the particsiishec lose. atoOmewhatea see 
ceptable, it will not be resentful of persuasion by the 
conciliator in open session. 


“Frequently the conciliator is given a wide latitude in 
making compromise proposals in open .session to clear away 
Minors, 1SSileseuea titer athe. .basic.,Jd$sue 4nas.,been resolved, and 
the strike threat with its tensions has been removed. The 
conciliator often can also exert an aggressive leadership 
when one or the other party in negotiations does not want to 
take responsibility for the situation. This may occur when 
there!’4s) Saoefactional**split. in®ithe management ofssa large 
company and neither faction wants to take the responsibility 
for making concessions to the union which are warranted by 
the practical aspects of the situation. On the union side it 
may be the business agent who refuses to take responsibility 
for the situation by making positive recommendations to his 
committee or the membership. He may tag along behind his 
committee, covering his lagging footsteps by being an ex- 
ponent of super-democracy." 


viii) Making Public Recommendations 


Should mediators make public recommendations? This has 
been, and continues to be, a widely debated issue in indus- 
trial s relations . circles. As Walter 4. Maggiolo, has pointed 
Out: 

19 
Vo SeTe. pp.195-196. 
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[Form caunlongalra mens itis wash asicarndinal,,..princip) er vofs agood 
Meu hat Ona late) Lie On Veep ropene DlaCeu. son, Suggesting Jan 
alternative or compromise solution to an issue or issues in 
dispute was in a separate meeting. It was only in rare cases 
where the mediator departed from this rule. 


“Such suggestions or compromises were informal and made 
orally. No thought was ever given to formalizing such sug- 
G@eStions Jin writing. she publicizing of Msuch. suggestions was 
never even considered, 


“Many mediators felt that if a suggestion was formalized 
and publicized, it was stating in effect that in the media- 
tor's opinion the suggestion represented his judgment as to 
what would be a fair and equitable solution to the dispute. 
If the suggestion was rejected by one or both parties, he 
would have lost his effectiveness thereafter. Further, if 
rejected it ill behooved him a few days later to formalize 
another and different suggestion as ta what would be a fair 
and equitable solution of the dispute." 


There has been some softening of these views, though, 
over the last decade. It has become increasingly clear that 
there are situations which dictate the need for more active 
intervention by the mediator. William Simkin, the former 
Director of the Federal Mediation and Conciliation Service, 
has identified four situations which may call for a mediator 
to make formal recommendations: 


"(1) Face saving. Neither party is prepared to make a 
final proposal, but both will accept the proposal if made by 
the mediator. Both know the content of the recommendations 
in advance and both have privately committed themselves to 
acceptance. However, some combination of pride, facesav- 
- ing, politics, and awkwardness of retreating from a far-out 
position make it impossible for one or the other or both 
Sides to retreat gracefully. 


“¢2) 2Divisiongxtn.. cthesiranksao As.2ein “the! thimstatsitudtion, 
the parties know the content of the mediator's recommenda- 
tion in advance, but one or both sides are divided as to its 
acceptability. If there is a good chance that the mediator's 
views will help secure strong majority acceptance and if the 
alternative is a certain and immediate strike or continuance 
of a prolonged strike, he probably should make the re- 
commendation. 


aio tek Mee hakon Se nunch.. li.” some. Sitiiations. thene, 1S no 
certainty that the mediator's recommendation will be ac- 
cepted by anyone, but the mediator has a strong hunch that 
acceptance will be obtained. 


20 
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"(a)" 'Narrow> tire. assues. In". soiree “cases tne mediator jus 
reasonably certain that his recommended package will not be 
accepted. However, he is similarly certain that a process of 
recommendation and partial rejection will substantially 
narrow the issues in dispute. To make recommendations in 
such a situation could ‘severely limit a mediator’s  continu=> 
imoviusefulness “lr the “particular case, “DUCe it Ne Cana eave 
the case in better shape for eventual settlement, it might 
be a good move," 


Experience with formal. recommendations have proved 
successful. The FMCS in Washington has found that in 95% of 
the cases where a mediator has made recommendations they 
have been accepted by the parties. Even in the remaining 
situations, where the recommendations were rejected by one 
or. both “of tne fagties, a rorldwup’; comparison sof Ene re= 
commendations with the final terms of settlement showed few, 


itt anys variations.2¢ 


According to Walter Maggiolo, formal recommendations 
musts ctbe .aproperlyestimed ,todsbesseffiective.,. Thenesvarey five 
general criteria that should be met: 


"“dpcaN ethreatened strikes.or »thenrprolongation..of.ian existing 
strike is having a major impact on the community involved. 


2. The parties are deadlocked and no negotiated solution 
appears possible in the immediate future. 


3. The parties have rejected alternative methods of solving 
the issues. 


4, The mediator has a thorough knowledge of the issues in 
dispute. 


Sart Tkhhesemedi ator schias 2h by exaucictious, rexplhorations ihm. joint sor 
separate conferences, obtained 33 feeling for the issues and 
believes a middle ground exists." 


The context surrounding the presentation of a mediator's 
recommendations is also important. According to Maggiolo: 


"Before such presentation the mediator should advise the 
parties that unless they are able to find a_ solution 
themselves by a fixed time he will have to give serious 
consideration to the making of recommendations. 


ap 

Reach and Kuechle, pp.l75=1 76. 
22 

Maggiolo, p.58 
23 

Ibid. 
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In some cases, the very existence of a threat of pos- 
sible recommendations has been sufficient to inspire agree- 
ment. 


In a number of these cases, these recommendations or 
Suggestions have been reduced to writing and handed to the 
parties in each other's presence. 


Generally mediators preface the written recommendation 
by: 
(a) Recitation of the importance and impact 
of the dispute. 


(b) Recitation of the number of meetings held 
byti the¢amediator ‘ingean wiattempt to) ahelp » the 
parties resolve the dispute. 


(c) The futility of such meetings. 


(d) A statement that as long as the _ parties 
adhere to their present positions, no agree- 
ment appears possible in the immediate fore- 
seeable future. 


(oe) peat Minenidightiviof sSthese vt factors rsthextis 
proposing ‘atembhis, time>)athey following irsolu- 
tions." 


After the parties have received the copies of the docu- 
ment, thehamediatog should? notwipermit any <dajsicussion as. to 
the merits of the recommendations at that time and merely 
entertain questions relating solely to clarification. 


If no such questions are asked, he should request the 
parties to study the recommendations in separate caucuses 
and advise him in a prescribed time of their acceptance or 
rejection. 


If the recommendations are rejected, the question then 
arises as to whether he should make the recommendations 
public knowledge. According to Maggiolo, public recommenda- 


tions can exert pressures on the parties to settle: 


‘Each: party. to ca labour \contract. negotiations is keenly 
CONS Gi0Us, POT tse, DULL) ConrehoLsOnse Us e100, aur acit 1S) «Seeking 
tor elicit public -stpport, “Lor, the. diieged eiatrness. ‘and feda- 
sonableness of its offer or demand. At the minimum, each 
Seeks sympathetic neutrality; at the maximum, each seeks the 
exertion of public pressure which will impel the other party 
LOoyMnertnerms*actent, “the. ofter “or “demand” or” 0 modify. .1ts 
position. 


24 
Ibid., p.59 
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“Normally, neither party desires to have a public ex- 
posure by a neutral of the true differences between them. 
Nor generally speaking, do they desire to have the public 
know that the neutral suggested a solution and they have 
rejected it. 


"Recognizing these facts, when mediators do make re- 
commendations, in most cases, they will reserve the EVOnGeLO 
make such recommendations public. 


“Experience indicates that the mere threat to do so at a 
later day compels each _ party SeMousiy sato™ consider “the 
recommendations and, if unacceptable in whole or in parte “to 
reevaluatee their position vands’ find: «can new approach to the 
solution of the unresolved issues. 


“An examination of the disputes in which mediators have 
made recommendations shows that it has seldom been necessary 
to make the recommendation public. Apparently, they stimul- 
ated (further, thinkingtiwhich eted eto aa breaking of the log jam 
in the negotiations. 


"If the parties do accept the mediator's recommenda- 
tions, the preferable practice is to announce publicly that 
recommendations have been made but not to djsclose the 
Specific terms pending the ratification meeting." 


ix) Miscellaneous Pressure Tactics 


The pressure tactics discussed -above are some of the 
most commonly used mediator strategems. There are, of 
course, many other tactics the limit of which depends on the 
Situation and one's imagination. Here are a few additional 
types of pressure levers: 


e The "threatened withdrawal" technique. A 
mediator threatens to adjourn the mediation 
process and advises the parties that he pro- 
bably won't return until they have had their 
Strike candiemare jwilling to “talkaisense™. Ihe 
can be effective if the parties really do not 
want to go on strike and are afraid they will 
not be able to settle without the mediator's 
helDweelt isweeffective jbacause. it places the 
mediator in do POSTCIONS §tO...deniamd certain 
concessions from the party before he will 
commit himself to staying with them. 


e The technique of “bringing in new faces". Here 
a mediator threatens to withdraw himself 
voluntarily from the dispute and request the 
services of a new mediator (perhaps offering 
the name of someone who would be most un- 
acceptable to one or both of the parties). The 


Ibid. 
Sie ae 


26 


PcOsts wore uncertainty of changing mediators 
in midstream may be enough to elicit further 
concessions from the parties. This can be an 
effective threat if the mediator stipulated at 
the outset that unsuccessful mediation would 
result in the parties' positions reverting to 
those which they held at the beginning of the 
process. If the parties have made some con- 
cessions during the mediation, and have built 
up some investment in the process, they will 
note pe likely GtoOs agree. con Navingysall, their 
efforts go up in smoke. 


Lastly, there are times when a mediator may 
have: tOe.400)).0Ver..the,, negotaator s, ‘head:: In 
the words of Peach and Keuchle: 


"Occasionally, but NOt ueoTten. a mediator 
resorts to persons away from the bargaining 
table in order to apply pressure. Most frequ- 
ently these are higher’ authorities in the 
company or the union and_= occasionally the 
media. In cases where the chief bargainer on 
Oney Sides pOrentne. nother ,As. recalcitrant — and 
resists the crunch, displaying unwillingness 
Lod) teak eeeresponsibllnty a tOb tas. decision, the 
mediator may seek out the negotiator's super- 
10f)\. ih ..order ytow explain the... consequences ,.of 
his) mans. Stance. 7 Most,,.often-.he does. ;:this 
after having consulted with his own superior - 
the Director of the Mediation Service or the 
Labour Minister - and securing permission to 
arrange a top-level meeting out of the hands 
of the designated bargainers. 


LOUCNwkgetectiapis© Used erarely. sand it yisiede- 
meaning to the negotiators. It is almost never 
done without knowledge of the - negotiators. 
However, =. tedarnegothator Is . aware. that 1t 
might happen, the mediator can often get him 
off center by dropping a subtle hint regarding 
the consequences of his recalcitrance." 


Peach and Kuechle, p.1/74. 
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CONCLUSION 


Collective bargaining and mediation are highly complex 
and dynamic processes. We had to brake each of them down 
analytically in order to isolate and discuss their various 
stages, Subprocesses, strategies and tactics. In ant -¥- 0 
life, of course, all these elements are more or less fused 
into a unified experience, often accompanied by a super- 
charged emotional atmosphere, and a portion of irrational- 
ity thrown in for good measure. To further help you to "get 
into" the mediation experience - at “Keasthowi'cariousily ae) wand 
to give you an opportunity to practice some of the things 
you have read, we have put together ten role play episodes, 
taken > frome Ged tre Lasituations, mthate. wit! help you to 
integrate and test your skills. These episodes are contained 
in Appendix A. 
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APPENDIX A: sR OE EeeiA YE XERCISES 


AS 2 ag smediatoras what ,jsontsiuof fstrategies and tactics 


would you use to deal effectively with the following real- 
life episodes? 


You might find it helpful to think in terms of multiple 
strategies, of using several strategies either serially or 
in combination to achieve maximum effect. In addition, how 
could you structure the situation to increase the probabil- 
ity of success? What kinds of responses would you predict 
from the parties? How would you deal with those responses? 


e Negotiating a meeting 


- Early in negotiations 
- High level of mistrust 
- No brief presented by either side. 


e1tosabheic. turnnistopmov.e 


- Late in negotiations 

- Second meeting with mediator who 
helped parties make substantial 
progress in first meeting 

- ,Rairly «good relationships, bute. 

- Three items remain - grid, PTR and 
DECOs 1h. 


e Attacks on mediator 


- Early in negotiations 

- Mediator's first meeting 
- Poor climate 

- Many items outstanding. 


e "The Board's PTR figure is wrong" 


- Late in negotiations 
“ppoueSece ec ikem GG WdadulA 
- Poor relationships 
- Fourth meeting with mediator 

° Board ts) Piprofessjonahs negotiatomoasM, “int thes.way, 
teachers claim they can't get to the people who 
make the decisions. 


- Mid-point in negotiations 

- First meeting with mediator 

- Main issues are PTR: and Grid 
- Strained climate. 
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The teacher negotiator refuses to give you access 
to the teacher caucus 


- Six months of negotiations 

- Fairly good climate 

- Main issues: grid, allowances, 
retirement gratuity, class size 

- First meeting with mediator. 


The Board insists they get their current offer to 
ALL teacher, because they are convinced’ the 
teachers would accept. 


- Late in negotiations 

- Last offer vote 84% 

- Talk of take-over team 

- Issues: grid, allowances, leaves 
- Climate is strained 

- Fifth meeting with mediator. 


Early ein? mediation.) sinere: “are l4. outstanding 
issues and the teachers insist that all issues 
are of equal importance. 


- Climate is uncertain 

- Both parties fragmented 

- 14 issues 

- First meeting with mediator. 


Promised an offer in 3 hours. Negotiator demures. 


- Late in negotiations 

- Relationship bad 

- Five issues: grid - (parity with 
pub lac) class Sizes gust. cause. 
Sem OC Gym) 1St. OO OF cel 

- Third meeting with mediator. 


You have imposed a news blackout. Both sides have 
agreed. When the evening edition appears, you 
find. the. Ceacneme inegotvatorianas given a press 
interview that morning. 


- Climate is frustrated by principal 
figures in both parties 

- Second meeting with mediator 

- Four issues remain: grid, allowances, 
retirement gratuity, leaves 

- Board is furious. 
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